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Commisaioncr Inland Rcyenue

C.P.3692/202]
{Apainat the fudgment dated 27.6.2023,  (Peshawar Zonc) Reglonal Tax Office,

pansad by tha Peshawar High Court,
Pushawar (n WP #0.J7 -F/ 2033}

Peshawar v, M/s Sher Ghanl, Khyber
and another

Commissioner Inland Revenue

C.P.3693/2023
(Apninat the judgment dated 27.8 202), {Peshawar Zone) Reglonal Tax Office,

pussed by the Peshauer High Court, Peahawar v, M/s Syed Ashad Ulah
Psshawar in WI' No 3G P/ 202J) and another
For the petitioner(s): Mr. Isanc All Qazi ASC

Mr. Bhumail Butt, ASC
Ghulam Shealb Jally, ASC
Mr. Mudassar Khalid Abbaei, ASC

For the Commisaloncr Mr. Rehman Ullah, ASC
inland Revenue Peshawar;  Sharif Ullah, Asstt. Director (L}

For respondents No. 3to S Ms. Neelam Azra Khan, ASC
(inCP649 & 1090/23):

For TESCO Mr. Aamir Nawaz, Dy. Director
For rcspond:n’t No. 1 Syed Asadullah
{in CPs 3692, 3693/23) Sher Chani
On court’s notlce: Ch. Aamir Rehman, Addl. AGP
Date of hearing:- 05.12.2023
ORDER
8yed Munscor All Bhah, J.- The issucs involved in the present

petitions are:

Whether Entry 152 of the Sixth Schedule to the Sales Tax
Act 1990 ("Sales Tax Act’) to the extent of exclusion of
steel and ghee or cooking oil industries is discriminatory
and violative of Article 25 of the Constitution of Paldstan
1973 (*Constitution”)?

and

Whether impugned judgment of the High Court to the
extent of declaration, that the cut-oll date of 31.05.2018
for the grant of exempton under Entry 152 of the Sixth
Schedule to the Sales Tax Acl is discriminalory, is Jegally
maintainable?

2. These petitions have been preferred against the comrmon
impugned judgment of the High Court delivered in the writ petitions

filed by the private petitioners. FS
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J, The briel fuct leading to these petltivns ure that the private
petitioners own manufacturing unite in the eratwhile tribul arcon now
forming part of the provinee of Khyber Pukhtunkhwa. Histarically these
nreas were nol pirt of the provinee of Khyber Pakhiunkhwa and were
governed Ly n distinctive arrangement outlined in the now-repewed
Article 247 of the Conatitudon. Of purticulur relevance o the proaent
mutter is the legul conasequence unming from this historicul context,
namecly that the Sules Tax Act was never extended to thcaec arcas.
Consequently, the people of these areaa were not subject to the
obligation of payment of salea tax leviable under the Sales Tax Act. The
situation changed with the enactment of the Twenty-Fifth Amendment
to the Constitution: Article 247 of the Constitution was omitted and
these areas became part of the province of Khyber Pakhtunkhwa under
paragraph {d) (i) {a) of Article 246 of the Constitution with eflect from
31.05.2018.

4. With this constitutional development, the Sales Tax Act
stood extended to the former tribal areas. However, the federal
Government while exercising powers under Section 13 (2) (a} of the Sales
Tax Act provided exemption from the payment of sales tax to the [former
tribal areas through SROs No. 888(I)/2018, 889(1)/2018 and
890(1)/2018, all dated 23.07.2018. Subsequenty, the Federal
Government, té.king note of the concerns raised by thc trading
community of the former tribal areas regarding Lhe inadequacy of the
afore-referred three SROs in restoring the pre-constitutional status quo,
reiterated that a phased approach was neegled for the full application of
fiscal laws to the erstwhile tribal areas. Consequently, the Federal
Government vide SRO No. 1212{)/2018, dated 05.10.2018, ab-initio
rescinded its carlier three SROs and granted exemption [rom the whole
of sales tax applicable to suppliss made till 30:06,2023, mirroring the
scenario under Article 247 of the Constitution as if it had not been
omitted by the Twenty-Fifth Constitutional Amendment Act.

5. Thereafter, invoking section 13 (1) of the Sales Tax Act, the
legislature introduced new entries i.e. 151, 152 and 153 in the Sixth
3chedule to the Sales Tax Act vide the Finance Act 2019. Entry 151
provided for exemptions and the method of claiming such exemptions
at the stage of imports of goods, machinery and industrial inputs for
industrial units situated in former tribal areas. Entry 152 provided for
exemptions of sales tax on electricity consumption of domestic and

commercial consumers which included industrial units situated in the

enior Lo Associate
Bupreme Court of Pakustan
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former tribal arcus which were st up ond hnd started their induestrial

production before 31.05,2018 with the cxception of steel and ghee or
vooking oil Induatries. These exemptions were o Inwt Ul 30.06.2023.
The Finance Act 2023 hna extended this period to 30.06.2024.

6. The impugned judgment of Lthe High Courl arane out of writ
petiions challenging the consttutlonal vires of Entry 152 of the 8ixth
Schedule to the Sales Tux Act. The grievance waa twofold: the cut-ofl
date of 31.05.2018 for the grant of exemption and exclusion of atecl and
ghee or cooking oil industries are discriminatory. The High Court
accepled the first contenton and declared Entry 152 of the Sixth
Schedule to the Sales Tax Act ullra vires the Conastitution to the extent
of malking a distinction between consumers on the basis of the cut-off
date. However, the second contention with respect to exclusion of steel
and ghee or cooking ofl industries was rejected. It is againat this
rejection of the contention as regards exclusion of steel and ghee or
cooking oil industries that the private petidoners have [iled petitions for
leave to appeal before this Court while the Department secks leave to
appeal against the declaration of the High Court that the cut-off date of
31.05.2018 for the grant of exemption under Entry 152 of the Sixth
Schedule to the Sales T‘Px Act is ultra vires the Constitution,

7. 'We have heard the learned counsel for the parties and
perused the record.

8. The challenge in the present case is directed at nwo types of
classifications envisaged in Entry 152 of the Sixth Schedule to the Sales
Tax Act. The first excludes [rom the benefliL of exemption some
industries i.e. steel and ghee or cooking oil while the other excludes the
industries which were set up and started industrial production after the
specified cut-off date. We are cognizant that the State enjoys greater
latitude in the matter of a taxing statute. It may impose a tax on a class
of people, whereas it may not do so in respect of the other class. It is
also true that wide discretion is available to the State in the matter of
granting, curtailing, withholding, modifying or repealing tax
excmptons. It has the authority to choose whom to exempt from tax
under the Sales Tax Act and exemption decisions, related to specific
individuals or products, are entirely at its discretion. However, even a
taxing statute is not beyond the pale of constitutional challenge. Two
conditions must be fulfilled in order to muster the test of permissible

classiflication i.e. the classification must be founded on an intelligible
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differnntia which dintingulnhes peroons or thinga thut ure Krouped
together from others left out of the proup and that differentla must have
n rtionud relation to the object sought to be achleved by the stntute In
Question. If the State fails to support ts acton of classification on the
touchstone of the principle whather the ¢lasaification s reasonable
having an intelligible differentia and o rational banls germune to the
purposc, the classification cannot atand.!

9. It nceda w be acen whethar the clunuification envinoged in

Entry 152 isa rcquonnb!u classification having an intelligible differentlal

and a rational basis germane to the purposs, We sce that the excmption

undecr conaideration was provided with a purpose, namely, to pravide a

breather to the former tribal arcas before full application of ﬁﬁcd laws

was extended to such arcas. This bencfil was extended to a specilic

geographical area, with eligibility based solely on the location of
individuala and businesses in that arca. A distinction was drawn

between the former tribal areas ond the rest of the country. This
classification was based on the consideration that a phased approach
was to be adopted for the extenslon of fiscal laws to the eratwhile tribal
arcas. For attaining this objective, it is not clear why the legisluture
cxcluded two industries i.e. steel and ghee or cooking eil from the
exemption. All persons and industries of the former tribal areas which
formed a particular class by reason of being located in the former tribal
areas were to reap the benefit of Lhis concession. The issue is not of
granting or not granting the excmption. Once the legislature exercises
the choice of extending a concessional right to the people and
businesses of an area for the reason of being located in that area,
excluding some merely because they arc engaged in two specific
industries would not provide rational basis for their exclusion.

10, The classification must be based on some qualities and
characleristics which are to be found in all the persons grouped together
and absent in the others left out of the class.? When the exemption is
granted to a particular class of persons, the benefit thereof is to be
extended to all similarly situated persons.? There docs not remain any
room for creating sub-classification thereby excluding one sub-category

1 I. A. Sharwani v Government of Pakistan 1991 SCMR 1041, Commissioner Infand Reverrwe, Peshawar
v Torig Mchmood 2021 SCMR 440, Lucky Cement Limited v Khyber Pokhiunkiwa 2022 SCMR 19%4,
Aashirwod Films v Unlon of India (2007) 6 SCC 624,

3 Pakcom Limited v Federation of Pakistan PLD 2011 SC 44, Federation of Hoisl & Restourant

Association of India v Union of India {1989) 3 SCC 634.
Y Unlon of India v N.S. Rathnam & Sons (2015) 10 SCC 681. STED // }
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without adopting any differentin having o rational relation to the object
of exemption. The record does not exhibit any rational distinction on the

14

busis of which two induslries of stecl and ghee or cooking oll were
deprived of the benefit of exemption cnvisaged under Entry 162 of the
Sixth Schedule to the Salea Tux Act, There cannot be any discriminatory
treatment of some persons who fall In the same category for il would
then be violating the equality clouse enshrined In Article 25 of the
Consttution. The exclusion of steel and ghee or cooking oil industries
has no nexus with the object that Is sought to be achleved i.e. providing
a time specific relief o the people and industry of the former tribal arcas.
It appears to be a case of clear and palpable discrimination without any
rational basis. We do not agree with the view of the High Court with
regard to the steel and ghee or cooking oil industrics and declare that
the exclusion of steel and ghee or cooking oil industries in Entry 152 of
the Sixth Schedule to the Sales Tax Act is ultra vires Articles 25 and 18
of the Constitution and is, therefore, struck down.

11 Likewise, we discern no rational basis for distinguishing
between two categorics aof persons with busincss concerns in the same
area solely based on a cut-off date. As emphasized carlier, the purpose
of the sales tax exemption was to offer temporary reliel to industrics
situated in the former tribal arcas. To withhold this benefit from
industries that share a similar context - being located in the same arca
- merely because Lthey came intg cxistence after a specific cut-off date
introduces an arbltrary and artificinl differentiation. This distincton
lacks a meaningful connection with the intended objective of the
excmption and ls, thercfore, without a logical basis. The High Court
aptly observed that classifying industries based on a cut-off date implics
that both sets of industries would operate within the same market,
producing similar goods, and competing for a share within the confined
geographical boundaries of the former tribal areas, yet one group would
be entitled to the concession of excmption from sales tax on electricity
supply while the same benefit would be denied to the other group solely
due o the latter's establishment after a specific date. We agree with the
High Court that it would undeniably impact the latter group’s earnings
and could hinder their ability to competc effectively. Such a
classification fails to meet the criteria of an intelligible differentia and,
as a result, we uphold the declaration of the High Court that classifying
the industry on the basis of a cut-off date in Entry 152 of the Sixth

ATZERTED 4
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Schedule to the Sales Tax Act contradicts the principles outlinied in
Article 25 as well as Article 18 of the Constitution.

2. Accordingly, the petitlons filed by the private petitioners are
converted inlo appeals and allowed; the impugned judgment of the High
‘Court to the extent of maintaining the constitutionality of exclusion of
sleel and ghee or cooking ofl industries in Entry 152 of the Sixth
Schedule to the Sales Tax Act is set aside with the result that their writ
petitions are accepted in the terms that the exclusion of steel and ghee
or cooking ol) industries in Enlry 152 of the Sixth Schedule to the Sales
Tax Act is declared ultra vires Articles 25 and 18 of the Constitution and
Is, therefors, struck down. Whereas, the petitions filed by the
Department i.e., Civil Petitiona No. 1271 to 1282, 3197, 3692 and 3693
of 2023, are dismissed, and leave io refused; the declaration of the High
Court that classifying the industry on the basisof a cut-off date in Entry
152 of the Sixth Schedule to the Sales Tax Act contradicts the principles
outlined in Article 25 as well as Article 18 of the Constitution is upheld.

sd/-Syed Mansoor Ali Shah,)
sd/-Sayyed Mazahar Ali akbar Nagvl,)
5d/-Jamal Khan Mandokhail,}
sd/-Muhammad Ali Mazhar,]
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