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eyed Mainsocir All Shah, J.- The issues involved In the present 

petitions ore: 

Whether Entry 152 of the Sixth Schedule to the Sales Tax 
Act 1990 ("Sales Tux Act') to the extent of exclusion of 
steel and ghee or cooking oil industries is discriminatory 
and violative of Article 25 of the Constitution of Pakistan 

1973 PConstitutionn7 

and 

Whether impugned judgment of the High Court to the 
extent of declaration, that the cut•off date of 31.05.2018 
for the grant of exemption under Entry 152 of the Sixth 
Schedule to the Sales Tax Act is discriminatory, is legally 

maintainable? 

2. These petitions have been preferred against the common 

Impugned judgment of the High Court delivered in the writ petitions 

filed by the private petitioners. 
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The brief fucts leading to these petitions um dint the private 

petitioners own manufactUrIng unite In the erstwhile tribal areas now 

(uniting part of the province of IChyber Faklitunkhwa. Historically these 

areas were not part of the province of Khyber l'alditunkhwa and were 

governed by n dIstincUve nirmigernent outlined in the now-repealed 

Article 247 of the Constitution. 01 particular relevance to the present 

matter is the legal consequence arming from this historical context, 

namely that the Stales Tux Act was never extended to these areas. 

Consequently, the people of these areas were not subject to the 

obligation of payment of sales tax leviable under the Sales Tax Act. The 

situation changed with the enactment of the Twenty-Fifth Amendment 

to the Constitution: Article 247 of the Constitution was omitted and 

these areas bedame part of the province of Khyber liakhtunkhwa under 

paragraph (d) (i) (a) of Article 246 of the Constitution with effect from 

31.05.2018. 

with this constitutional development, the Sales Tax Act 

stood extended to the former tribal areas. However, the Federal 

Government while exercising powers under Section 13 (2)(a) of the Sales 

Tax Act provided exemption from the payment of sales tax to the former 

tribal areas through SROs No. 888(I)/2018, 889(I)/2018 and 

890(1)/2018, all dated 23.07.2018. Subsequently, the Federal 

Government, taking note of die concerns raised by the trading 

community of the former tribal areas regarding the inadequacy of the 

afore-referred three SROs in restoring the pre-constitutional status quo, 

reiterated that a phased approach was neeiled for the full application of 

fiscal laws to the erstwhile tribal areas. Consequently, the Federal 

Government vide SRO No. 1212(1)/2018, dated 05.10.2018, ab-initio 

rescinded its earlier three SROsand granted exemption from the whole 

of sales tax applicable to supplies made till 30:06.2023, minoring the 

scenario under Article 247 of the Constitution as if it had not been 

omitted by the Twenty-Fifth Constitutional Amendment Act. 

Thereafter, invoking section 13 (1) of the Sales Tax Act, the 

legislature introduced new entries i.e. 151, 152 and 153 in the Sixth 

Schedule to the Sales Tax Act vide the Finance Act 2019. Entry 151 

provided for exemptions and the method of claiming such exemptions 

at the stage of Imports of goods, machinery and industrial inputs for 

industrial units situated in former tribal areas. Entry 152 provided for 

exemptions of sales tax on electricity consumption of domestic and 

commercial consumers which included industrial units situated in the 
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former tribal areas which wore set up and hod started their Industrial 

production before 31.05,2018 with the exception of steel and ghee or 

cooking oil industries. These exemptions were to nisi MI 10.06.2023. 

The Finance Act 2023 has extended dile period to 30,06.2024. 

The Impugned judgment of the High Court arose out of writ 

petitions challenging the constitutional vireo of Entry 152 of the Sixth 

Schedule to the Sales Tax Act. The grievance wan twofold: the cut-oft 

date of 3L05,2018 for the grant of exemption and exclusion of steel and 

ghee or cooking oil Industries are discriminatory. The High Court 

accepted the first contention and declared Entry 152 of the Sixth 

Schedule to the Sales Tax Act ultra vires the Constitution to the extent 

of making a distinction between consumers on the basis of the cut-off 

date. However, the second contention with respect to exclusion of steel 

and ghee or cooking oil industries was rejected. It is against this 

rejection of the contention as regards exclusion of steel and ghee or 

cooking oil industries that the private petitioners have filed petitions for 

leave to appeal before this Court while the Department seeks leave to 

appeal against the declaration of the High Court that the cut-off date of 

31.05.2018 for the grant of exemption under Entry 152 of the Sixth 

Schedule to the Sales tax Act is ultra vircs the Constitution. 

iWe have heard the learned counsel for the parties and 

perused the record. 

The challenge in the present case is directed at two types of 

classifications envisaged in Entry 152 of the Sixth Schedule to the Sales 

Tax Act. The first excludes frorn the benefit of exemption sonic 

industries i.e. steel and ghee or cooking oil while the other excludes the 

InlUstries which were set up and started industrial production after the 

specified cut-off date. We are cognizant that the State enjoys greater 

latitude in the matter of a taxing statute. It may impose a tax on a class 

of people, whereas it may not do so in respect of the other class. It is 

also true that wide discretion is available to the State in the matter of 

granting, curtailing, withholding, modifying or repealing tax 

exemptions. It has the authority to choose whom to exempt from tax 

under the Sales Tax Act and exemption decisions, related to specific 

Individuals or products, are entirely at its discretion. However, even a 

taxing statute is not beyond the pale of constitutional challenge. Two 

conditions roust bc fulfilled in order to muster the test of permissible 

classification i.e. the classification must be founded on an intelligible 
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cartel ratio which distinguishes pet 0011b Or things that are grouped 

I ogether finni others loft out of the group end that differentia m LI at have 

nitioniti 'elation to the object nought to be achieved by the atattila In 

question. If the State fails to support Ito action of ClassIfleation on the 

touchstone of the principle whather thu claanification In reasonable 

having an intelligible differentia and a rational basin germane to .the 

purpose, the classification cannot ritandi 

9. It needs to be seen whether the clanuification envisaged in 

Entry 152 is rt reasonable classification having an Intelligible differential 

and n rational basis germane to the urposo. We see that the exemption 

under consideration was provided with a purpose, namely, to praidde a 

breather to the former tribal areas before full application of fiscrl laws 

was extended to such areas. This benefit was extended to a specific 

geographical area, with eligibility based solely on the locution of 

individuals and businesses in that area. A distinction was drawn 

between the former u-Dual areas and the rest of the country. This 

classification was based on the consideration that a phased approach 

was to be adopted for the extension of fiscal laws to the erstwhile tribal 

areas. For attaining this objective, it is not clear why the legislature 

excluded two Industries i.e. steel and ghee or cocking oil from the 

exemption. All persons and industries of the former tribal areas which 

formed a particular class by reason of being located in the former tribal 

areas were to reap the benefit of this concession. The issue is not of 

granting or not granting the exemption. Once the legislature exercises 

the choice of extending a concessional right to the people and 

businesses of an area for the reason of being located in that area, 

excluding some merely because they are engaged in two specific 

industries would not provide rational basis for their exclusion. 

IO. The classification must be based on Borne qualities and 

characteristics which are to be found in all the persons grouped together 

and absent in the others left out of the class.3  When the exemption is 

granted to a particular class of persons, the benefit thereof is to be 

extended to all similarly situated persons.3  There does not remain any 

room for creating sub-classification thereby excluding one sub-category 

1 1.4 Sharron' r Goveinment of Po-futon 1991 SOAR. 1041, Comenissionei Inland Revenre. Peshawar 

v Twin Mehotood 2021 SC/stR 440, Ludy Cell/27a Limited v Pontoer PatIounlinea 2022 SOAR 1994, 

elashirtrod flimsy Union ofindas (2007) 6 SCC 624, 
I  Falcon, limited r Federation of Pakinon PLO 2011 SC 44, Federation of Hotel & Rertesinmi 

Association of Indira r Union o In&ci (19E9)3 SCC 634. 
' Union of Indio v tY.S. Rodman SOAI (2015) 10 SCC 681. PTfFSTE 
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without adopting any differentia having a rational relation to the object 

of exemption, The record dace not exhibit any rational distinction on the 

basis of ivhich two industries of steel and ghee or cooking oil were 

deprived of the benefit or exemption envisaged under Entry 162 of the 

Sixth Schedule to the Sales TA Act. There cannot be any discriminatory 

treatment of some persons who fail In the game category for IL would 

then be violating the equality clause enshrined in Article 25 of the 

Constitution. The exclusion of steel and ghee or cooking oil industries 

has no nexus with the object that is sought to be achieved i.e. providing 

a time specific relief to the people and industry of the former tribal areas. 

It appears to be a case of clear and palpable discrimination without any 

rational basis. We do not agree with the view of the High Court with 

regard to the steel and ghee or cooking oil Industries and declare that 

the exclusion of steel and ghee or cooking oil industries in Entry 152 of 

the Sixth Schedule to the Sales Tax Act is ultra Arcs Articles 25 and 18 

of the Constitution and is, therefore, struck down. 

11. Likewise, we discern no rational basis for distinguishing 

between two categories of persons with business concerns in the same 

area solely based on a cut-off date. As emphasized earlier, the purpose 

of the Bales tax exemption was to offer temporary relief to industries 

situated in the former tribal areas. To withhold this benefit from 

industries that share a similar context - being located In the same area 

- merely because they came into existence after a specific cut-off date 

introduces an arbitrary and artificial differentiation. This distinction 

lacks a meaningful connection with the intended objective of the 

exemption and is, therefore, without a logical basis. The High Court 

aptly observed that classifying Industries based on a cut-off date implies 

that both sets of industries would operate within the strile market, 

producing similar goods, and competing for a share within the confined 

geographical boundaries of the former tribal arras, yet one group would 

be entitled to the concession of exemption from sales tax on electricity 

supply while the same benefit would be denied to the other group solely 

due to the latter's establishment after a specific date. We agree with the 

High Court that it would undeniably impact the latter group's earnings 

and could hinder their ability to compete effectively. Such a 

classification fails to meet the criteria of an intelligible differentia and, 

as a result, we uphold the declaration of the High Court that classifying 

the industry on the basis of a cut-off date in Entry 152 of the Sixth 
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Schedule to the Sales Tax Act contradicts the principles outlined in 

Article 25 as well as Article 13 of the Constitution. 

IP. Accordingly, the petitions filed by the private petitioners are 

converted into appeals and allowed; the impugned judgment of the High 

'Court to the extent of maintaining the constitutionality of exclusion of 

steel and ghee or cooking oll Industries in Entry 152 of the Sixth 

Schedule to the Sales Tax Act is set aside with the result that their writ 

petitions are accepted in the terms that the occlusion of steel and ghce 

or cooking oil industries in Entry 152 of the Sixth Schedule to the Sales 

Tax Act is declared ultra wires Articles 25 and 18 of the Constitution and 

Is, therefore, struck down. Whereas, the petitions filed by the 

Department 1.e., Civil Petitions No. 1271 to 1282, 3197, 3692 and 3693 

of 2023, are dismissed, and leave is refused; the declaration of the High 

Court that classifying the industry on the basis of a cut-off date in Entry 

152 of the Sixth Schedule to the Sales Tax Act contradicts the principles 

outlined in / rticle 25 as well as Article 18 of the Constitution is upheld. 
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