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PRESIDENT’'S SECRETARIAT (PUBLIC)
AIWAN-E-SADR

Federal Board of Revenue Vs M/s. Millat Tractors Limited

Subject: REPRESENTATION PREFERRID BY FEDERAL BOARD OF REVENUE AGAINST THE FINDINGS [
RECOMMENDATIONS DATED _21.09.2021 PASSED BY THE LEARNED FTQ IN_COMPLAINT NO.
29YLHR/ST202]

Eindly refer lo your representation on the above subject addressed to the President in the background mentioned below:-

This representation has been filod by Federal Board of Revenue (FBR) an 22.10.2021 against the order of the learned Federal Tax Ombudsman
(FT0) dated 21,09 2021, whereby it hus been held that:

“KBR po divect the Chief Commissioner-1R, LTO, Lahore to-

{i} pracess awd settle the due vefind to the Complaisant as contained in the Refund Claims of Recognized Agriculfural
Tractars Mamifacturers Rules, 2012 notified vide SRO 363(1)2012 dated 13.04.2012, as per law;
(i) for futnre application, FBR muy recommend to the Government fo define the term v Agriculral Tractors™ in colimmn

§ of Tuble-1 of Eighth Schedude to the Sates Tax Aer, 1990, ugainst S. No. 25, in case it intends o restrict the
exemption beyond 3 percent to seme other use of tractors (agriculture purpose); and

(iii) repore complianee within 45 duys.”
3 The above memtioned complaing was filed against the Commissioner-IR, Fnforcement Zone, LTO, Lahore in terms of Section 10(1) of the

Federat Tus Ombudsiian Ordinanee, 2000 (FTO Ordinance) for failing to setlle two refund elaims amounting o Rs.613.033 millian for the tax period
Margh 2021 and Aprit 2021,

3 M/s Millat Tractors Ltd {the complainant) a manutacturer of Apriculiural Tractors fled refund claims for the Tax period March and April,
2021, as per procedure Luid clown in the Refund Claims of Recognized Agricultural Tractors Manufacturers (RATM) Rules, 2012 issued vide SRO
3630112017 dated 13.04.2012 The complainant submitied refind applications alongwith preseribed ducuments according to the RATM Raules, 2012

Whereas, the Deptl was required 1o allow refimd within three days of the reccipt of refund application under Rule 2 of the RATM Rules, 2012 which
wits 1ol done and the claim was still pending with the Department.

~
(5!{-% The tearned Federal Tax Ombudsman called the comments of the Secretary, Revenue Division, tslamabad. In response thereto, the Chief
% Commissioner-IR, 1TO, Lahore vide letter dated 14072021 forwarded para-wise comments of the Commissioner-IR, Legal Zone, LTO Laliore, It
N was averred that the complainant had joined post sanction audit of disbursed refunds initiated under Rule 36 of Chapter-V of Sales Tax Rules, 2006,
\ and in-ling with those provisions of law, pre-refund audit of the complainant was initiated in order to determine the admissibility of claimed refund. A
O letter dated 29,06.2021 had been writien (o the complainant for seeking evidence of reduced rate supplics to buyers who were actually entitled to that
\: ceduced rate of Sales Tax, Whereas, in the instant case, the CORE reason for the creation of Sales Tax refund included taxable supplies to be made the
e conditions that the Agrieulture Tractors would only be used exclusively for agriculture purposes. However, trom the record available with the
0 Department, it revealed that the said provision had not been followed. No concrete evidence was available that the said supply of Tractors was
aclually made 1o the persons exclusively involved in agriculiure. [ was also contented that the Tractors supplied by the complainant were being used
for transporting Dricks, Sand and Soil (Mitti) across the eountry, Thus, being a mass supplier of taxable Tractors at a reduced rate of 5% 1o scetors
other than Agriculture created an itlegal claim of excess input Tax against supplies which had to he made @& 7% under Section I(1)of the Sales Tax
Act (the Acl), along-with further Tax under Section I(1A) of the Act. Further, through SRO. 1248(1)2020 dated 23.11.2020, that granted subsidy o
the farmers for purchase of Tractars, the manufacturers had been directed to follow a due verification process before the supply of Tractors (o actual
growers/farmers in order to extend the benefit of subsidy to them. Conversely, a preliminary analysis of the Sales Tax record of the taxpayer revealed
that it liad claimed 100% supplics of its Tractors at reduced rates of 5%, resulting in ereation of huge refunds. The excess Input Tax in those refund
claims aguinst supplies of Tractors for other than Agricultural purposes was prima facie inadmissible. Therefore, hefore sanctioning the claims, a pre-
L refund audit as per taw, was considered necessary, The contention of the Complainant that claims were to bt processed under SRO 363(1)/2012 dated
13.04.2012, was miscenceived as the claims were filed under Section 10 of the Sales Tax Act, 1990 (the Act), 1t was further contended that serious
violations were observed in the refund claims, therefore, the same could only be detecred and rectified after conducting investigative audit as required
under the provisions of Section 10 of the Act, read with Rule 30(3) of (he Rules, thus, no muladministration was committed by the Deptt.

3 Considering the respective stances, the learned Federal Tax Ombudsman proceeded o pass the above mentioned order. Henee, the
representation by the FBR,

6. Ihie hearing of the case was fixed for U8.03,2022. Mr, Muhamimad Majeed Ch,, Commissioner-IR, LTO, Lahore, Mr. Usman ljaz, DCIR
and Mr. Ali Noor, ACIR have represented the FBR, whereas, Mr. Shaharyar Kasuri, Advocate, Mr.Muhammad Humzah Sheikh, Advoeate,
M. Sohuil A, Nisar and Mr. Akliar Al Nacem have appeared on behalf of the complamant

7 The Teamed FTO has dealt with the matter vide para 6&7 of the order, as follows:-

w6 I iy clear from record thar SKC/363(1)/2012 dated 13.04.2012, notifies specific rules for the processing of "Refurd Clasms of
Recognized Agricultural Tractor Mamifachrers Rudes, 2012" The procedure has been simplified, in which three documents as detwiled in
cluuse 2 of the SRO referred to above and rule 2 of the Rides, 2021 had been specified o he Jiled by the vefund clatmant along with the
refind application, based on which, the refund of admissible excess input tax shall be allowed within three days. The SRO also contaitis
provisions for past refund audit in the later rules

Refirense made by the deparinsens (o SRO. 1 248(1)2020 dated 23.11.2020 i3 misleading as that is for the purpose of subsidy granted (o the
agriculturists for purchase of tractors and not for the application of reduced rate of 5% under the Sales Tax law. In an identical case vide
complant No.0943/LHRST2021, hearing was astended by the Commissioner-IR personally, who while referring o clause-3 of SRO
contended thas semetioning of refund was subject fo us admissibility. Added that refunds on account of concessionary rate of 5% In terms
of $No 25 of the eighth sehedule 1o Sales Tax Act, 1990 were subject to condition that the traciors were wsed exclusively for agricultural
puirposes and that pre-refund cudit ways necessary order to confirm this fact which was not found to he correct It was held that no such
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condition had been mentioned in the said SRO. Further, definition of Agricultural Tractor had neither been provided in the Rules nor in
the SRO. Before the instant case, since the issuance of Rules of 2012, this objection regarding definition of Agricidnnal Tractor had
newther been raised nor explained afterwards by the FBR

The purpose of said Rudes was o jrovide expeditious and prompt sancticning of refundy 1o the Tractor Industry. subject 1o the provisions
of revolviig bank guarantes and sirict compliance of clause 4 of the said SRO. The law didt not ereate any distinction with regard fo end
wse of the tractors once supplied by the manufacturer. The contention of CIR was found to have no force as clauses 4 & 5 of the said SRO
made everything clear and lefi no room for any delery in disposal of refund application filed wnder clause-2 of the SRO. The said SRO also
made it abundandy clear that there could be "o pre-refund awidit” i such cases. There is, however, a provision for “post-refund aecdit”
oniy.

One of the reasons beliind (his relaxation (o the manufacturers of the Agri-Tractors is that the refund can ouly be issued subject to the
filing of "revolving bunk guaraniee” as required in clause 2(c) of the SRO referred to above, securiig the amooit i case it was found
inadmissible at a subsequent stage. The Dept'l contention that as the SKRO does not overvide e general refund rules, therefore. it conld
delay payments on accownt of conducting pre-vefind audits, in the cases filed wnder the said SRO does not hold force for the yeason thet
hy doing so, it would cause "Refund Claims of Recognized Agriediral Tractor Manifacturers Rules, 20127 redundant. Moreover, the
special rules framed for the purpose take precedence over the general rules. | e Rules allow fhe department 1o conduct post-vefund auedi,
vather than pre-refind andits. It is thus, clear that condueting of pre-refind andit and delay in settlement of refunds beyond 3 days of fiiing
of claim, by the Deptt, is against the rules and procedure. and amounis fo maladministration.

7. Dalay in settlement of refund within three days of refund application, filed under SRO. 363(1)/2012 dated 13.04.2012, being violative af

substantive provisions of the rules and procedure is tantamount (o maladministration, in terms of Section 2(3)(i)(a) &t} of the 70
(Ordinance.”

Thus, he concluded that delay in settlement of refund claim within three days as preseribed under the Rules amounts 1o maladministration,

8. An identical matter earlier came up in Rep.No 70/ T0O/2021 and (he same was decided vide paras 8,9&10 of the Order dated 26, 102021
as follows:-

S Thus, it concluded that the rules allow the departinent 1o conduct a post-refund rather than pre-audit. Ay reaching such a conclision
that delay in seitling their refund claim s fantamount o mal-administration, hence issued the directions mentioned above. Though the
FBR is not represented yet the representation filed by it has been perused which does not advance the case of the department nor any
Justifiable grownd for assailing the order of the Toarned FFT0. The FTO indeed has divected the Agency to process and seltle the dne refimd
as per law contained i the refind claim recognizing the validity of Refund Claims of Recogmized Agricultural Tractor Mamufacturers
Rules, 2012 notified on 13.04.2012. There can be no cavil that these Rudes of 2012 are specific and special i1 nature applicable to Tractor
Manufacnirers and have precedence over other general rules dealing generally the refind claims.

U No valid iustification therefore exists fo ignore the specific riles and rely upon some other rules. There is no dental of the fact that
Refund Claims of Recognized Agrieultiral Tractor Manufactirers Ruies, 2012 have been framed under fie Sales Tax Act 1990 vie SKO
No. 36312012 dated 13.04.2012 and are intact. These rules coverthe field of Tractor Mamfacturing wnits whereas the Sales Tax Fdes,
2006 are of general application. The legal position is vell-settled that in presence of a special law dealing with specific subject ihe generat
law become iapplicable, further the Rules of Tractor Mamfachimg 2012 are of later in time than theRules of 2006 and will fhorve
precedence. It has so been held authoritatively by the Hon ble Supreme Cowrt of Pakistan in Inspecter General of Police, Punjab Lahore
and others Vs Mushtug Almad Warraich and others [PLD 1985 §CI159].

10. The order of the learned FI0 i the circumstances admits of no exceptions and the representations is liable to be rejecied.”

9. There is no cavil that the instant matter is of similar nature. Both parties are alone that the Deptt has already allowed relund in pursuance
of the Flon'ble President’s Order dated 26.10.2021. Mareover, the refund application for March and April, 2021 is under process and il would be
finalized soon. The instant refund claim is also of same nature as had already been settled. Thus, it would also be sanctioned accordingly. Suffice it to
observe that the decision of carlier Representation is absolutely clear and unambiguous in the context of the controversy.

10, Accordingly, the Hon"ble President, as per his decision above, has been pleased to reject the representation.

(Anwar-ul-Faq)
Director Greneral (Lepal)

The Chaitman,
Federal Board of Revenue, Islamabad

Mis. Millat Tractors Limited,
$ 8 km, Sheikhupura Road, Shahdara, Lahore.

No.94/FTO/2021 dated 25032022

Copy for informalion to:
I, The Registrar, Federal Tax Ombudsman, Islamabad.

2. The Chief (Legal-T11), Federal Board of Revenue, Islamabad,

3. Mr. Imtiaz Rashid Siddiqui, Advocate Supreme Court, 179/180-A Scoteh Corner, Upper Matl, Lahore.0333-4218091
4 Barrister Hassaan Akhitar, 3 floor LCCI Building Near Chuna Chowk, Lalore {

5. Master file. I
bl
(Ambde-ul-Taq)
Director General {Leggal)



	00000001
	00000002

