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IN THE ISLAMABAD HIGH COURT ISLANI 
z\/  BAD 

(W.P. No. 
93 2--- /2021) 

Abdul Waheed Khan 
Commissioner Inland Revenue, 
Audit Zone-I, LTO, Mauve Area G 9/1, 

Islamabad. 

Zulfi ar Ahmed 
Commissioner Inland Revenue, 
AEOI Zone, LTO, 40' Floor, Evacuee Trust Complex

,  

Agha Khan Road, Islamabad. 

Naeem Hassan 
Commissioner Inland Revenue, 
Audit Zone-1I, LTO, Mauve Area G 9/1, 

Islamabad. 
Shabana Mumtaz 
Commissioner Inland Revenue, 
Legal Zone, LTO, Mauve Area G 9/1, 

Islamabad. 

-: Versus:- 
-rt 

1 
9.0 me Court I, 

t 
v 

ko - • 1. 
Fedefal Tax Ombudsman SO 

. , Through its Registrar, 
VV:::( 2Cateral Tax Ombudsman Secretariat, 5-A 

garhirierCdrystitution Avenue, 
Core upply Sitsitipilbad. 

• 

IslaTnai)z.ld High Court 
l$larnabad . 

2. 
Federal Board of Reyenue , 
Through its Chairman, F.B.R. House, Constitutional Avenue, 

Islamabad. 
....RESPONDANTS 
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W.P No. 2332 of 2011 Wage 

complaints, the matter does not fall within the jurisdiction o;f 

respondent No.1. That • the Investigation'of corruption: falls 

within the domain of relevant InveStlgatio'  n _Agencies and . not 

that investigation of corruplon resulting to tax evasion across 

that of the Federal Tax.  Ombudsman - ("FT0 

. 

p '.9; He submitted 

an industry does 'Pcs-  t fall within the functions ,of the _FTO as 

envisaged under Section 9 of the Ordinance. That even if 

Investigation of -tax evasion fell within - the domain of the 

learned FTO a complaint making an allegation against an officer 

of the Federal Board of Revenue was still needed for exercise of 

is 
Suo ;motu powers under Sec1on 9 read with Section 1.7 of the 

Ordinance. That the impugned letter had been. issued .in  breach 

of Section 10 of the Ordinance, which 'mandates that the 
• 

learned FTO is first required to issue a notice to the officer 
• 

under question then seek a •reply frofn•-,such officer before 

Proceeding to the iniestiption. That the irriptigned letter also 

eiiiogered from infirmit-y J.. 
 Nyas issued without-specifying 

scope of inquiry and amounted to..  engaging in a fishing- 

-204xpedition barred by law. He relied on the *following judgMents 
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OrcIsf;  1984 • 

Company * !i7IJ board  (AIR 1697 Sc 

Hassari Khalif  Ark: FOP  (2012,SCMlim:115).'''' "` - • 
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plash* vs. FOP  (2013 PTD 486), F 
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port his submissions: T&e B Lt 
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constitution of an inspection team while seeking a nomination 

from FBR. He contended that the impugned letter suffered. from 

no infirmity and was opposed by the petitioners *  to cover-up 

corruption in relation to tax assessnient within the tobacco 

industry. 

4. 
The counsel for rbspondent No.2 (FBR) supported the 

, 
petition. He submitted that the impugned Jetter did.  not specify 

the scope of th-- investigation that had been ordered by the 

learned FTO and suffered from jurisdictional defects.. 

5. 
In rebuttal,• it was contended that the ,petitioners were 

aggrieved persons because it .was tax assessment that fell • 

within their jurisdiction that the learned FTO ought to Scrutinize 

Without first notifying them of any 'allegations, as required 
-• 

under Section 10 of the Ordinance.-•He-further Stlibmitted that 

the learned FTO had no-jurisdiction to undeifake an across 

industry audit in' the manner in which ,the
..tax was aSsessed in 

... 

Be "relation to tobacco industry. That even in the event that the 
Copi. 

learn-6'd FTC sought to Investigate corruption 
, C.orreCt.  

1:01, Ay 2fflurse of action *was to undertake .a study.i.under;:Section 9(4) 
, 

"' . — • Cx31 in"' Qt the Ordinance and I then make:appropriate'recoM endatlons. Copy,S°O.," • -I" 87  of 
' sec.. n 

, , c,,,ftiv‘ Auttiorlseci Pny. ,  
Cand6n-a-tII:ti r FBR. isiamaDad I ign 

Loges.. 

6. The contents of the Impugned letter reveals that the 

learned FTO sought to investigate corruption in1iiiation -to- 

discharge of duties by Commissioners *asses:Sing 
•••incOm-.e.,•-of . 

cigarette and tobacco industry.. The learned FTO ordered anJ 

inspection and sought from •t
,he FBR the nomination of an 

- 
official to, be ,Ancluded • injthe•-,three!member inspection* tem. 
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echelons within the executive to curb _Maladministration and 
, • • . 
, 

resolve the complaints of Indi.vidualS. The mandate :
of the 

learned FTO is not that of a corruption watchdog or of an 

auditor diving into the tax-.  assessment practices . cross 

Industries or that of an agency resPonsibie for rnaxirnizi.ng tax 

revenue. The scope-  of the authority and.  -jurisdiction of•  the 

learned FTO is focused on addressing : the grievances ,of 

• 
individuals who are caught on the wrong: side of exercise of 

authority and discretion by public functionaries administering 

tax laws and to address the grievances oCsuch victims of 

maladministration. The definition of maladMinistiation supports 

.such interpretation Of the ,scope, or -authOrit-y, of the learned 

FTO, which is.definedsin Section 2(3) as follows: 

(3) "maladministration" Includes,- 

(I) a decision, process recommendation act of .orniOsion.  - - 
- <. .< 

, .. - < . , or comMission which- .• 

to Be True c l • ' . . 

0/3
.63 ) is contrary to 'law, rules-, or regulations or is a 

.. , ., .„.... 

,departure from established practice or procedure, unless 
MAY '2022- It is bona tide and far valid reaSons; . , 

le nr!tv Section at) Is . 
. 

citt..1, 7i:r6:::ticale-87 cif' ' ! perverse, arbitrary or unreasonable, unjust,.., 
. 

-.... - 

Ail.  ttid"cr'ois• 'e 
azinoort-e•Sh! indat Order 19 etias  ., 

1.:  iSlathta ' flat...Court 
. .. . . • • ,. , . .. 

ae oppressive, or discriminatory; . 

.;:i12':',',Iii,.t.''''1'.." ''' ' '13-';'":.  
(C) is based on irreleVant'ObUnds;,or . . r 

(d) Invoi'ves't e,exer.cise of powers, or the failure: or 

refuSal to do so, for corn pt or improper motives, such' as < , 

bribery, jobbery, favouritism, nepotism, 'and* 
administrative excesses; 

(11) neglect, -Inattention, delay, IncorppetenceInefficieney 
- . 

and ineptitUdei in the ...administration or discharge of' 
duties and responsibilities; 

• 
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10. The language of this provision very clearly provides that 

the role of.i,the Jearned !r11,904 prescriptive: to ascertain the 

-• 

8 page 
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practices in discharge of duties and responsibties by tax  

officials. What the learned FTO did not take into accoynt was 

that it is "neglect, inattention, delay, incompetence, .inefficiency 
• 

and inaptitude, in the administration or discharge of duties and 

responsibilities," that constitutes maladministration for 

purposes of Sections 2(3)(ii) :of_ the Ordinance. The word 

corruption or dishonesty in ',•discharge of duties and 

responsibilities_ js 'evidently missing from definition of, 

maladministration. The reason is simple. tinder relevant laws, 

the curtailment of corruption falls within the dornain. of other 

. 

specialized agencies; The legislature.  In its WiSdonl did not 
, 

endow the learned FTO with such responsibility as discharge of 

such functions requires certain expertise and an organizational 

setup. The learned Fib was not conceived to perform such 

function. The learned FTO can logically scuttle corrupt practices 

to Be TrvithIn the tax administration while investigating individual T1
4 

thin ,. . 
complaints by identifying the processes and

.
practices and.  ethos 

1 • . • -__:.., 
MAY yttnit create rent-seeking opportunities for tax pfficials. When 

• 

Coli 
Authorised Un 
Qarloone,Spal 

tisimàbad 

„Axppsed to corrupt practices in discharge of his' fynctions, the • trsilter 

°:11-UtefirrinTd FTO need not ignore them. Section/ 9(4) thus provides 
.4
1 

• 

artrt;n1p-87 0 

the following 

'4) For ca;r6/79gLo_ut.ithe,'"ob jectIv`0?.o4thIS-,Ordihence and, - 

In particular"for ascertaining the • causes-  of thrtupt 

the Federal -Tax Ombudsman 'mai/ - practices and injustice; 

arrange for studies to be made or research to be 

conducted and may recommend appropriate steps, for,' 

their eradication. 
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there must exist a concrete allegation of maladministratio
n  

whether or not there Is a complainant. Under 'Section 10(4) 

such allegation Is to be put to the person within the tax 

administration against whom it Is leveled. 

12. Section 9(1) read together with Section 10 highlights 

that there must exist an., explicit llegation of 

maladministration. Such allegation must riot form part of any• 

a  

anonymous or Pseudonymous complaint. Such allegation must 

be against a public official within the tax administration who is 

alleged to .have engaged in'`maladministratiOn.. And where the 

;• • • • • • • 
learned FTO purposes to conduct an inVestigation in relation to 

. ! 
such allegation he is required to issue a notice to the Secretary 

of the Revenue Division andlhe official who is alleged to have 

indulged .in maladministration, requiring such official to file a 
.4 

Be TrtitTlY to the* allegations to: be Investigated by the 'learned FTO. 
. . 

In 'the event that such Inotice is issued' and the. official in 

I • - 
. 

 • - 
Ay 201question fails to respond. to such allegation Contained' in the 

copr -e "..:•oinotice issued by the learned FTO within a\period of thirty, days . 
Auttiorise thvb's. j("14.7* 

:t; cZ19rveCeipt: of such notice, the learned .FTO can then. proceed Qart0.on-etiqii, 0
, 
 0 

Plamabtd 
lett.r! . . 

with the investigation after recording reasons as to why the. _ 

learned FTO deems necessary to proceed 'Such 

Investigation. 

13.• Thus even in relation to an investigatf9n, Initiated by the 

learned FTO of his own motion, the two necessary Conditions 

for initiation of investigation are that (I) there:must be an 

• 

• .1, 

allegation of maladministration against  .the'tax official, and (ii) 

such tax official must be issued a notice identifying the  

Scanned with CamScanner 



-• 

W.P No. 2332 0( 2021 i2 Page 

cannot be generated without first hearing the taxpayer. The tax 

statutes then provide statutory remedies of appeal and .
identify 

forums that can be approached by. a taxpayer or the tax 

department whoever is aggrieved by, exercise of adjudicatory 

functions by the Commissioner, Commissioner (Appeals) or the 

Appellate Tribunal. That Is why .Section 9(2)(b) excludes the 

jurisdiction of the learned FTO when it,comes to assessment of 

tax liability, as for such purpose appropriate statutory remedies 

have been provided by law. This scheme is guided by the 

principle of audi alteram partem and the right of a taxpayer to 

due process. In the instant case, for example, the learned FTO 

. has sought to initiate an investigation into tax evasion on part --

of taxpayers involved in the business of tobacco and the 
..- 

insinuation is that tax commissioners across the.. Country ,are 
,t. 

complicit in facilitating such tax evasion To determine Whether ... 
....i.. , r, 

or not the income arid tax liability of taxpayers., .  involved in the e True r. 
L . 

. , . 1 Li-6AL , , 
busfness of tobacco has/ been ,under-assessed,, would require 

, • ,1 
-•• . 1 

Y 2022
the li 

learned FTO to sit in judgment-over the assessment , . , 

, 'V undertaken by .Commissioners. This is barred by Section 
cn.iv Section 

. 
, . . . . 

Authotis,:.: ,....der ltticate-87 of 
.. . . . Clanoo.n-e-baita:.! t OrdeteM ,.. - (Di Of the Ordinance. The .enterprisehNould ,require the 

i 
Islamabad Hit ti Court' 

i.  • 
' t. Lorin Di A 

obliviously fall foul • of the . guarantee to fair 'trial. in 

determination of civil liabilities under Article 10-A. of the
.  

Constitution. 
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learned FTO to pass judgment on the tax C liab)litrf 'O'f- taxpayers .• 4 ••• 

N 

who are not coMPlainarits ea rn04,FT ose 

tax affairs are not to be jiicljed 'by .the FTO. And any 

recommendation in -relation to tax affairs of such taxpayers
.  

without granting them an opportunity to_ be heard would 



%V.P No. 2332 of 2021 14 !Page 

to be necessary. Section 10(11) vests authority In the.learned 

FTO to regulate the procedure for exercise of his powers under 

the Ordinance. However, the procedure adopted must be in 

pursuit of the object of the investigation in question and means 

employed must be reasonable in view of the end to be achieved 

by the learned FTO. Section 10(9) provides that the learned 

FTO may require any tax official to produce any. document 
•• 

which in the opinion of the learned FTO.  is relevant for the 

conduct of any investigation. In the event that the learned FTO 

seeks such document and it is not provided by the tax official 

he can resort to his powers under Section 14 of the Ordinance 

, to compel the production of such•document. Even if exercise of 

such power does not-bear fruit, the learned FTO can then resort 

to his power to order entry and search of any- premises in 

which the required documents. may be fOund. For such purpose 

he can constitute an-ins—p-ettion team under Section 17 of the 

Ordinance. What the scheme of the Ordinance does not 

e Trugrwisage is putting the cart before the horse and starting by 
oio)•  

appointing an inspection team to enter and teSrch a pr:emises 

2!ft5r procurement of the documents without' resort,the powers 

%Copy LAM 
Auttiorised Und 
ganOon-e-Shah 

Islamabad a;.1. 

n 
Section 10(9) or Section. ,14, especiaily ',when the 

4.9..h..cakTcuMents are- in.possession of,,a :public rcial:' exercising 

- 
jurisdiction under relevant legislation as defined in Section 2(6) 

of the Ordinance. 

17. In th& instant case, the learned FTO .zafter tconcitiding - 

that an investigation into suspected corruption of tax officials 

was to be initiated by sub Moto, did so without issuing any 
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Cope", 
Author-401r 
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!clamaba 

to 8e .rrWASection 24-A of the General Clauses Act; .18.97-, as It records ‘i-ok  

no rAsons as to the scope or manner or propOse of exercise of 1:/ • 
44Y20221uthdrity by the learned FTO. 

tvSecioit 
nine, 
j
i
l 
  

(;.;1[0"crdarer396f  a4 For the above reasons, this petition ti§ llowed:n'd...the igh Court 6... 

step in the investigation' without firstI exercising authority to 

' summon the required • record amounts ,to - procedural 

irhpropriatory in breach of the principles  of reasonability and 

proportionality. Further, the impugned letter-is .a
.lso in breach 

. . 
impugned letter is set -

aside for being devoid of jurikiietion and 

in breach of the provisions'otthe Ordinance. 

W.P No. 2332 of 2021 16IPae 

down by the august Supreme Court In Or, Akhtar Hassan 

ha tEx (2012 SCMR 455) and Telierated by this Court 

in ti naI  

adfigail (2016 CLD 1688). 

19. For the aforementioned .reasons, this Court concludes 

that the subject-matter of the investigation purportedly being 

initiated by the learned FTO falls beyond the jurisdiction vested 

in his office under Section 9 of the Ordinance. The procedure 

adopted by the learned FTO falls foul of the requirement of 

Section 10. And the constitution of an inspection team as a first 

Shakeel Afzal/- 

(BABAR SATTAR 

JUDGE. • ‘. 
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