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ANy MABAD
IN THE ISLAMABAD HIGH COURT [SLAMA

(W.P. No. %5 J— j2021)

1. Abdul Waheed Khan
Commissioner Inland Revenue,
Audit Zone-l, LTO, Mauve Area G9/1,

{slamabad.

2. Zulfiqar Ahmed
Commissioner Inland Revenue,
AEOI Zone, LTO, 4% Floor, Evacue
Agha Khan Road, Islamabad.

e Trust Complex,

3. Naeem Hassan
Commissioner Inland Revenue,
Audit Zone-1I, LTO, Mauve AreaG9/1,
Islamabad.

4. Shabana Mumtaz
Comrnissioner Inland Revenue,
Legal Zone, LTO, Mauve Area G9/1,

Islama?ad.
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1. Fedegl'l Tax Ombudsman

L Through its Registrar, .
3 e 70féderal Tax Ombudsman Gecretariat, 5-A
xémin‘etcﬁf\stit’utiqn Ayenue,
e ply Ssttianbad.
/ bod High court .,
.l;lamaba R
2. Federa'l Board of ReY! nue .’
Through its Chairmarny, _ : ) v
g B.R.  Hous& Constitutiona G
FBR _ ‘ i

{ [slamabad. LT
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respondent No.1. That the lnvestlgatxon “of - c:orrUIJ’UOn

within the domain of relevant Investlgatlon Agencles a"d not _

_l!’__.l’j\- 0.2332 of 2021

'2|Page

f
complaints, the matter does not fall wlthln the Jur isdiction ©

falls

p d
that of the Federal Tax Ombudsman (“FTO ) He: submltte .

that i"VeStlgal:lon of corruptlon resultlng to tax evaslon aCfOSS

an industry does not fall wlthln the functlons Of the FTO s

envisaged under Section 9 of the Ordmance That even lf

investxgatlon of tax evaslon fell Wlthln the domam ~ of the' ’

learned FTO a complalnt maklng an allegatlon agamst an off'cer

of the Federal Board of Revenue was stlll needed for exercuse of o

SU0 imotu powers under Sectuon 9 read with Sectaon 17 of the
. Ordinance. That the: impugned letter had been lssuedfl.n breach '
of Section 10 of the Ordmance, WhICh mandates that the _
learned FTO is first required to issue’ a notlce to the off‘ cer
under questlon then seek a reply from such fflcer before .

| ‘procéeding to the investigation That the lmpugned letter also .
'Pleylng the . - .

¢ 1

Ex.

Authorlsed ‘Under'drtica

noans&. -Shahada
= Blamahad H«g jc°, n

'i'
!

PESCO__vs. Wafagi Mgﬂ;gﬂg

___zgi_emg_l”_ro_duccaf_,_z_gm_mg (2018 p'rD 419)
Wafagi Mohta b (PLD 2020 s
c 586), m_L’ .

_& dft? o Truesog‘ered from infi rmlty as lt was lssued wltho ts

202gxpedll:lon barred by law. He rel:ed on the followlng Judgments

Copy slﬂ:f “"ﬁﬁa support hxs submlsslons
Ocder 1884 .

tan (2016 CLD 1588)
(PLD 2016 sc 940) g_&l

<

PN
FEOEENY- i

»;

R L

scope of mqulry and amounted to engaglng m. a f"shlng | :
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W.P No. 2332 of 2021 4 ' Page

constitution of an Inspection team while s’ee'klng a homination
from FBR. He contended that the impugned letter suffered from
no Infirmity and was opposed by the petltloners to cover-up
corruption’ in relation to tax assessment within the tobacco

—

Industry.

4. . N . ;v .. .
The counsel for responde'n't No.2 (FBR) supported the
eti
P tion He submitted that the impugned letter dld not speclfy
the
Scope of the investlgation that had been ordered bY the

learn
ned FTO and suffered from jurlsdlctlonal defects. .

In rebuttal, it was contended that the petlUOﬂe"S were

a
_aggrieved persons because it was tax assessment that fell

Authorised Und:
Qanddn-o- Shznddat

Istamabad High
LajermaihaAd

§
{
:

‘iCopy Sum’v 5‘-‘

%hkhmFBR

,'off‘ icial tobe ncluded inﬁthe three

wuthln thelr Jurlsdlctlon that the learned FTO ought to scrutlnize
w:thout first notlfylng them of any allegations as requn‘ed
under Section 10 of the Ordlnance He further submltted that
the learned FTO had nO“JUl“lSdlCtion to undertake an across

i

industry audit in’ the manner In which the tax was assessed in

relation to tobacco mdust T
Be Trug co ry. hat even ln the event that- the

,eamgd FTO sought to lnvestlgate corruptlon the co ct
rre

b angh T IR

6. .The contents of the lmpugned letter reveals that h.
t e.

.

n to
discharge of dutles by Commlssl
Oners . assessln
g~ income of

learned Fl'O sought to mvestigate corruptlon m [
re atlo

cxgarette and tobacco industry.. The |
earned FTO
ordere

-lnspectlon and sought from the FB
R -the nom
nahon

member lnspectlon tea m

d. any

of an

3
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| ‘ Uon and
echelons within the executive to curb maladmlnistra
f the

e e & © Bt 17 o

resolve the complaints of Individuals. The mandate 0

learned FTO is not that of a corruptlon watchdog or °f an

b ' auditor diving lnto the tax assessment practlces across
: Industries or that of an agency responsible for maxlmlzmg tax
revenue. The SCODe of the authority and jurlsd!ctlon of the

learned FTO s focused on addresslng the gnevances Of

induvlduals who are caught on the wrong s|de of exercise °f

author ity and dlscret|on by public functionarles admimstermg

tax laws and to address the grievances of such VtctIms 0f

maladmlmstratlon The definition of maladministratton sUPPOTTS

Such interpretation of the scope or authorlty of the Iearned

FTO, which is defined- in Sectron 2(3) as follow5'

(3) "n'l"‘aluadm‘ini'stratlo‘n"'\in'cluidéﬂs,\"

) a decls:on, process recommendatlon, ac‘.t(‘offo_ml_'s_slon'n e
. or commlsslon whrch- T S T \'_
dlo BeTrug ¢ - S T PR

o%a) is contrary to” law rules “or regulations or Is a
departure from established’ practlce or procedure,

unless .
AT\ MAY 2022 Itis bona fide and for valid reasons - o :
Phymingr’ ' : o _ s
nty Secti . )
STy Section  (b) ’5 perverse; arbltr ary or unreasonable unJust,‘ §
Qanoon-c-Shrfiadat Order 19! ) »

3 islamaba High Court %Iased oppressive, or discrlml

T

natory, Co IR

h :fallure: or - -
for corrupt or Improper motlves sijch as
bribery, - " jobbery, . favourltlsm, neponsm ".énd"»»-_ .
admlnlStrative'excesses; R R

refusal to do- so,

(1) neglect, -Inattention, delay, lncompetence inefﬂclen h

‘and Ineptitude; in the : admlnlstrat[on
dutiés and responslbllltles,

R SN

or C_"SCharge Of' ’
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i practices in discharge of duties and responsibllitle
officials. What the learned FTO did not take into_ account was .
that it Is “neglect, lnattentlon, delay, lncompetence lneff'clencY
and inaptitude, in the admlnnstratlon or dlscharge °f d”t'es and

maladmlnlstratron j'for

NS NI i s Cr L TR

R ‘.'t.\.‘. vﬁ T e g o
M ey

R

responsiblllties,” that constltutes

purposes of Sectlons 2(3)(u) of the Ordlnance The word : :
and, o

CO”'UPtion or dlshonesty in ';-;dlscharge" Of d“ties

deﬂnltlon of

i
1
{

responsibilities s evtdently : mlsslng from

maladminlstratlon The reason is. srmple Under relevant laws,

the curtailment of corruptlon falls within the domaln of other

speclallzed agencies. The leg:slature ln its wlsdom dld not -

. endow the learned FTO wuth such responsmlhty as dlscharge of -

' such functions requires certain expertise and an organizational
setup. The leamed FTO was not concei_ved to perform su6h
function. The learned FTO can logically scuttle corrupt practlces .

\Q t\§ sditoBe T éthln the tax admlnlstratlon whlle lnvestrgatmg lndlvldual

P comp'ltamts by ldentlfylng the processes and practlces and ethos

3\ MAY zﬂzgt create rent—seeklng opportunities for tax offcnals When

e ,éﬁ e caxposed to corrupt practlces In dlscharge of hns functlons, the '

; . aulhonscdsUn Wl mc.’, ale- ﬁ?go'
[ anoonse-Shai\agat Qrder
ttstamiabad { gt dearned FTO need not Ignore them. Sectlon’ 9(4) thus provrdes :

mbho

" the following:*

: ' in particd7a}3' ‘for certa/n/ng the causes of .corm;ot'
practices and injustice, the Federal Tax Ombudsman may .

arrange for studies to be made or research to be

conducted and may recommend apP{:opﬂate steps\ for;,-;‘

their eradicatlon.' 4 , .

10. The language of this P"OV'S"’” very clearly Prowdes that

FTO:als prescrlptlve to ascertaln the

the. role;ofthe slearned
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there must exist a concrete allegation of maladministration

whether or not there Is a complalnant Under Sectlon 10(4)
'such allegation Is to be put to the person within the tax

administration agalnst whom it is leveled.

12. Section 9(1) read together with Section 10 highlights

that there must .exlst an. explicit allegation o

maladministration. Such allegation must not form part of any

anonymous or pséudonymous complaint. Such allegation must

be against a public official within the tax admmlstratlon who is

-alleged to have engaged |n rhaladmlnlstratxon. And where the

learned FTO purposes to conduct an lnvestlgatlon in relatlon to

such a"egation he is requxred to issue a notice to the Secreta"Y '

of the Revenue Divis!on and the oft‘cxa! who is al!eged to have

In the event that such ;notlce is issued and the ofﬂcial in
|

AY zg*questlon fails to respond to such aI!egat(on contamed in the

Copy ' .

A\lthO”SCEAR‘\ e JosBR of
Qangon-e:Shahydat Order 198/
&slamabad
‘Jalamah I

with the lnvestigatlon after recordmg reasons as to why the

learned FTO dee,ms necessary to proceed’-wlt

investigation. ¥ &

13. Thus even in’ relatlon to an lnvestigation Initlated by the o

¢

Iearned FTO of his own motlon, the two necessary condltlons |

NP

for. initiation of investngatlon are that (i) there must be an-'

anegation of maladminlstration against the tax offcnal ‘and (i .

such tax ofﬁcial must be lssued a notlce ;dentlfylng the

"10|Page

indulged In maladministration, requmng such off‘ cial to ﬂle a

-.u.notice issued by the Iearned FTO wnthln a perlod of thirty days v

;ghcoeﬁ recelpt of such notice, - the learned FTO can then proceed .
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can
not be generated without first hearing the taxpayer. The tax

stat
utes then provide statutory remedies. of appeal and identify

depart
partment whoever ig aggrie_yed by exerclse,of adjudlcatory

functi e '
ions by the Commissloner, Commissioner (Appeals) of the

A .
ppellate Tribunal, That is why Section 9(2)(b) excludes the

JUrlsdiction of the learned FTQ when it.comes to assessment of
tax liability as for such purpose appropriate statutory remedies
have been provided. by aw.- This scheme. Is gu:ded by the
principle of audj alteram partem and the nght of a taxpayer to

"due
Drocess In the Instant case, for example, the learned FTO

. h
as SOQth to lnltiate an investigation Into tax-evasron on part -

of taxpayers involved in the business of- tobacce and . the

insmuation ls that tax’ commlssmners across the country are

H

complicit in faciiitatlng such tax evaslon To' determlne whether

‘\Q\ued 10 Be True g; not the income and tax Iiability of taxpayers lnvolved ln the

(2

Y \ bust’ness of tobacco has| been under-assessed would require
\: . 0 ‘

Y ZUZZthe learned FTO to sit in Judgmenteover the assessment

undertaken by Commlssioners This I barred by Sectlon
X 4 \mcalc 87 of

Oano;:ln-';:ag::‘n‘f(:\%’:‘“Qﬁj(b) of the Ordlnance The enterprise. would require the

fearned FTO to pass Judgment on- the tax llabllity of- taxpayers

tax affairs are nét to’ be Judged by the Fi‘o And any,

recommendation in Telation to tax affairs "of 'such taxpayers
without granting them an opportunity - to be heard would

obliviously fall - foul - of the guarantee to falr trial. in

Constltutlon .
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to be necessary. Sectlon 10(11) vests authority in the learned |
FTO to regulate the procedure for exercise 'of -his powers under
the Ordinance. However, the procedure adopte.tl ‘mUSt»be in
pursuit ol‘ the object of the Investigation In dUestlon and means
employed must be reasonable In view o?the end to be a(:hleved
by the learned FTO. Section 10(9) provides that the learned
FTO may require any tax official to produce any. document
whlch in the oplmon of the learned FT 0 is relevant for the
conduct of any investigation. In the event that the learned FTO
seeks such document and lt Is not provlded by the tax offi clal
he can resort to his powers under Section 14 of the _Qrdmance

to compel the production of such'document. Even if exercise of -
such power does not bear frult, the learned FTO can then resort
to his power to order entry and search -of any premlses in
which .the requured documents may. be found Fo‘r:uch purpose
he can constitute an lnspectlon team under ,S‘ectlon 17 of the
Ordinance. What the scheme of the‘- Ordlnanc'et"does not

e Trt@rtvlsage is puttlng the cart before the horse.and startmg by

A

appolntlng an lnspectron team to enter and search a premlses

{\Y 206 procurement of the documents thhout resort the powers

H :
.u
Cooy

wfl.md;ag, Section 10(9) or S tlon 14, ‘clally;;when the

Auttiorised Unc voan ° o f‘i—',«‘;{,’(
Qandon-e-Shahfrirt Lraer 19 ¥ e ¢ |
"“'“‘:E’.t‘.’i?.‘h‘dbcuments are ln ,possessm aofia ~publicto ;clal‘ exerclslng -

e IR

of the O__rd:_nance.

17. In the’ instant case, the learned FTO nafter concludmg

that an lnvestlgatlon lnto suspected corruptlon of tax oﬁ“cuals

by e el . .
2 el A e € e ey

"~ was to be mltlated by suo moto, did so without Issuing any"
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down by the august Supreme Court: ln Q&_W_
Kﬁw(zou SCMR 455) and relterated by this Court
Pakistan (2016 CLD 1688).

19.  For the afore.mentioned ,.reasons’, this Court concludes
that the subject-matter of the lnyﬂeétigatio‘n _p.urpo‘rte‘dly being
initiated by the learned FTO falls beyond the j‘ur.isdlct‘ion vested
in his office under.Section ° of the'Ordinance The procedure

adopted by the learned FTO falls. foul of the requurement of

1
A‘,

step In the Investlgatoon wuthout ﬂrst exerclslng authonty to

"summon the requlred record amounts '-'to procedural»

|mpr0pr|atory in breach of- the prinmples of reasonablhty and”

proportionality. Further, the |mpugned Ietter is’ also in breach S

r@f&ection‘ 24-A. of the General Clauses Act 1897 as it records o
° : ‘ TR
/3)
no re“é'sons asto the scope or manner 0

\-- .

r Dt‘0pose of exercnse of '
1Ay 2023““‘(]"@ bY the learned Fro T RN

AMing, .. .
Q¢ le set“on
@

¢ Artica ]
.g,amab"a:‘ o of;’egg&, For the above reasons, this petltnon |s allowed and the

2l Ti9h Coyny o
|mpugned letter is set aside for being devoid of; jurusdlction and |

in breach of the provisnons of the‘,';

I (BABAR SATTAR)
)  Jupge

Shakeel Afzal/-
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