From,

Chief (L-1) The Deputy Registrar(Judicial),
5.LIE(SC)
53 ALA)

LA

s

Subject: W.P, 976/2022 Tax & Banking Tax (SB)

Court’s order dated 31-03-2022 passed by Hon'ble The Honorable Chief Justice
above noted case.

: Office on %_Q._APR 2022
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IN THE ISLAMABAD HIGH COURT, ISLAMABAD

JUDICIAL DEPARTMENT

| 16 APR 2022
Islamabad High Court,

' Isla ad. | /\/L ‘ }\))
£ Efu-y ‘

AND COLLECTION] IR, RANGE I, UNIT III, RANGE I, ZONE CTO, IS

LAMABAD "¢

[APPEALS IV]
TO, ISLAMABAD '

4_CHIEF COMMISSIONER IR, CTO, G-9/1
MAUVE RUAD, ISLAMABAD

~FOP THROUGH CHATRMAN FBR
ISLAMABAD '

H

S

M/s NHA-VS-A/DCIR, ete

Dear Sir,

¥ .

I am directed to forward for information and immediate compliance a ‘copy of this

in the




is\aﬂ’!c‘ ua
. Aq%"

M/S National H|ghway Authorlty, Through Allah Dad Tareen General.f- o

Manager Finance, Bearlng CINC 54400 1486309 1 28 Muave Area | |

Sector G9-1, Istamabad."

| VERSUS-f'?“”- |
1. Assistant / Deputy Commissmner (Eafercement &Collectlon)
Inland Revenue, RangI ~Unit III, Range -1, Zone cTO Islamabad .:
2. Additional Comm|SS|oner (Audlt I) Inland Revenue Range -11,

Zone-I CTO Islamabad.

3. Commissioner Inland Revenue VL(Appeal_s-'IV'),“ Gi.-9/1,f?'Mauve*-'-i"“r-'- ‘

Road, RTO, Islamabad. | |

4. Chief Commissioner Inland Revenue,"CTO,'G-9/1,"MaUVe Road,'". -
- Islamabad. | | |
5. Federation of Pakistan for the .purp:ose ofS-e:rlviee.'t.hr-ough: |
Chairman Federal Board of Reven-ue, Isiam_abad. B

cCoO é”@y , | - Resbondehts




Form No: HCID/C-121

JUDGMENT SHEET

IN THE ISLAMABAD HIGH COURT ISLAMABAD o
(JUDICIAL DEPARTMENT) SRR

E -'~'lw_9,f..|_\"|'9.19_7'6 of 2022

M/s National nghwayAUthOrlty [

Vs. RES
Assistant/Deputy Commissioner (Enforcement & Collectlon) Infand

' Revenue etc. L Con
Peritioner : : M/s Hafiz Ahsan Ahmed Khokhar and Rashld
Authority_ by Javed Advocates
Respondents by :  M/s Syed Ishfaq Hussarn Naqu Syeda Sumera

. Nagvi, Sadaf Noman SaJJad Ahmed Mughal

Advocates,

Mr M. Ismall‘ ur Rehman AC/IR/E&R

Date of Hearing | : 31.03.2022.-

ATHAR MINALLAH, c J.- Through thls consolldated‘

Judgment the mstant petition and W.P. No 977/2022 t|tled “M/s. E

National H|ghway Authority V. Assrstant/Deputy Commrssuoner'ﬂ,' o

(Enforcement & Collection) Inland Revenue and others shall be; ‘

) .;1 - - ) . L
GSAQR ?.ﬂfrhe National Highway Authority [herelnafter referred to as thef.r o

‘. Hp Py h
copy S J ! Hrg“ Coust

ad
1slamabi
isamael

Eit ‘“Agther!t\?" has been established under the Natlonal nghway Act

LI N




: o Page,‘-.z:'
WP No.976/2022.

1991 [hereinafter referred to as the “Act of 1991"]. 'Sub".s:*ectio_n (_2)‘.

of section 3 of the Act of 1991 explicitly dectares'-th_e_AUtho‘rity‘to, be a

power to acquire, hold and dispose .of property-,'andimay. by its._'name
sue and be sued. The Act of 1991 was promul_gated and ‘n‘otified in
the official gazette on 29.06.1991. The ‘Auth-ority through the
petitions has assailed orders passed by the taxatlon ofﬁcer under:‘?
section 147 of the Income Tax Ordlnance 2001 [heremafter referred ‘
to as the “Act of 2001"] The orders were followed by |ssuance of -

recovery notices under sectlon 138 |b|d

3. The learned counsel for the Authorlty has contended that the )
latter is not covered under sub section (5) of sectlon 147 of the."
Ordinance of 2001; it is nerther an “assoc:atlon of persons” nor a-.- \
“company”. He has further contended that the Department for the--
first time has demanded advance tax under sectlon 147 of the‘

Ordinance of 2001. The Iearned counsel has argued that the Authontyf‘ |

(Parliament) and, therefore, it is out5|de the ambit of;the d'efl‘n,‘ltlon_ of‘
a ‘company’ under section 80 (2)(b)(ii). The-learned ‘c‘ounseI' 'h‘as*‘als'o ‘

stressed that without observing the pr|nC|pIes of procedural fa|rness;

no order could have been passed under sectlon 147 of the. Ordrnance |

-

OSAPcR 2Uz"l’he Iearned counsel for the respondent Department on the

! iammer .
| %Lpotheﬁehandﬁ has contended that the expressmon company has been ;
. SOPV ‘d H gh Court ) ' . | o L

\ famab )
ﬁ‘s_ﬂlmdbad ‘ .

‘body corporate’ having perpetual succe'sfs‘ion.-anda_-'com'mon;fsea'_l'w,i,th S

o

has been estabhshed through an Act of the Ma}hSEShOOI‘a-.."V




defined in section 2(12) read with sectlon 80(2)(b)(||), the companyi'r
as defined in the statute mcludes an entlty establlshed -under an Act‘ :.

of the Majlis-e-Shoora (Parliament); the Authqu_t-y had f_alled_to‘fulﬂll R
its statutory obligations under the Ordinance of 2001 ‘and;}therefo‘re, |
the impugned orders were passed; calcdtatibhs h'aVe been rriade on
the basis of declarations made by the Authorlty |tself and therefore,

a disputed questlon is not mvo!ved

5.  The learned counsels for the parties :.hav'_e. been heard Land_ the

record perused with their able assistance. . .

6, | The Authority has been established under the Act of 1991 Sub o
section (2) of section 3 ibid has explicitly declared the Authorltyuto be

a ‘body corporate’. The expressron company has been deflned in
section 2(12) of the Ordlnance of 2001 as\meanlng a--companyr. as

defined in section 80. The expression ‘company’ has been .described

in section 80(2)(b)(ii) of the Ordinance of 2001, as follows

“80. Person.—(1)---
(2) For the purposes of this Ordinance--
a)

b) company” means--
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Examiner,
Copy uupply Section
isiamabad High Court
Islamabad,
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wp No. 976[2022 o

It is obvnous from the above definition that a ‘body corporate forrned N

by or under any law in force in Paklstan has been expressly mcluded :

undoubtedly has the status of a law enforced |n Paklstan and |t has

declared the Authority to be a ‘body corporate The Court |s
therefore, of the opinion that the Authonty lS lncluded 1n the
definition of ‘company’ for the purpose of the Ordmance of 2001 and:,?

/o=
caonseguantly the consequences in the context of sectlon 147"|b|d are ,

shows that it is a mandatory obllgatlon of a taxpayer to comply W|th ‘

the prescribed requirements on the ba5|s..,of its fown declarati_onsand

e

assessments.

7. In the case in hand, the Authorlty had falled to comply W|th its

mandatory statutory obl|gat|ons The |mpugned orders passed under

section 147 are based on the declaratlons made by the Authorlty in,

by the Authority itself. As already noted the leglslature in ltS wnsdom
has explicitly made it a duty of the taxpayer to calculate the advance-'
tax in accordance with the prescribed formula and thereafter make
the payment of the advance tax W|th|n the specnfled tl_me._ In the_,ca_se '
in hand, if the Authority had any objection r'e'gardingthe calculations |

- £ @h ?ha}\;e been made by the tax ofﬁcer then the Iatter was requn-ed_'

GéAP@OZ@E@eCt'OnS were filed. Nonetheless, since the calculatlons appear'

i;w-‘:-‘“ E*tartoﬂh‘ave been made on the basis of the Authorltys own undlsputed
Capy Supply Section - , SR

$
Eslamabad High Gour
d .
» E\ﬂi’]mduk‘ ‘

Page -4,

in the definition of the expression, company The Act of 1991___\ :

attracted. A plain reading of section 147 as- a whole unamblguouslyi‘;

its tax returns. There is no dispute regardlng the declaratlons made- R

..--to_file such objections promptly before the taxatlon ofﬂcer However :




. W.P.No.976/2022.

deciaratlons therefore, there is no reason to treat them erron.eous .

However, in order to meet the ends of Justlce, nC the Authority has; .
any objection regarding the assessment/ calculatlons made by theﬂ

taxation officer then it shall be at I|berty to submlt it WIth|n two days '
In case such objections are filed, then the taxatlon offlcer would be
expected to consider the same and pass an order |n accordance W|th
law. If the Authonty ﬂles its obJectlons w1thm the tlme specmedf

above, then the Court expects that recovery proceedmgs”“to the;

€ * vt

context of 50% i.e. half of the demanded tax. shall be stayed L

——

However, the Authority |s expected to deposnt the remalnlng amount ‘_
of tax demanded .vide the impugned orders falllng whlch the taxat|on‘ "
officer shall be at liberty to proceed in accord.a_nce”mth_,law'.- o

L

8. The petitions, therefore, stand'disgo'séd‘ of _in'-‘ﬁ't‘he..ab‘ove”‘

4

terms.

’

Tanveer Ahmed/*
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