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N THE LAHORE HIGH C COURT
RAWALPEND}I BENCH, RAWALPINDI
' JUDICIAL DEPARTMENT

WRIT PETITION NO;1369 0f2019

; ;THE CONMSSIONER INLAND REVENUE, Clty Zone, R.T. o

Rawalpmdl and another

Versus

TI{E APPELLATE TRIBUNAL INLAND REVENUE, Headquarters :
: Bench Islamabad and another

Jw j@mm

Date ofhearm0 ; : M . ;
Petmoners by i B Mr Muhammad Irshad Ch,
T Pkt Bl R Advocate i
x RespondentNoZby i 7 Sh Istadamat Ali, Advocr_te

MIRZA VIOAS RA UF J. ThiS petition in terms of Article
199 of the Consm:utlon of the Islamic Repubhc .of Pakistan, 1973

assalls the vzres of order | dated 16“1 Aprll 2019, whereby the
: Apuellate Tr:bunal Inland Revenue Bench, Islamabad proceeded to

T grant an interim rehef pendmg appeal.

2.. _ Plec1°ely the - facts necessarv for adjudication of ins‘tant

pe‘ntlon ar e that on accoum of- 1nform ation that respondent No.2

(herelnafter refened as responden*”} is meintaining undeclared

. bank. accounts and unmovab]e properties, a show cause notice was

1az.ued to hnn “The show cause notice was 1esponded by the
. rESpondent’? and in view thereof certain amount wes - fourd

assessable under the head “income from other sources” thus an order

2/‘
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under?Sectidn'lEZ(l) of the Income Tax Ordinance, 2001 was served
upon the “respondent”. The ;‘resnondent” preferred an - appeal before.
. the Commrssmner Inland Revenue (Appeals-III), 12- -Mayo Road,
' Rawalpmdr After adjudication the appeal was rejected. The
“respondent” then filed appeals in' terms ‘of Section 131 of the
Income Tax Ordmance 2001 bef01e the Appellate Tribunal. The

respondent”: moved two mrscellaneous apphcatlonb seektnc'

x 1D_]UHCT.1V€ order aoamst the recovery of tax demand till the decrswn ;

of . the mam appeals ‘By way: of order dated 16‘h April, 2019 "
: Appellate Trtbunal crranted the mternn rellef in favom of the o o

. respondent”

3.. . Learned counsel ror departrnent sub:mttea that 1mpug*1ed'j:,'j:
cnder offends tbe mandate rof Sec‘non 131 of the Income Tax

' 3Ordlnance 2001 It is subnntted that Appellate T"1bunal prcc.eeded o

5 -to gr ant an ad—mterrm mjuncnon in the mandatorv form whlch is notA:'- i

pennlss1ble Learned counsel emphasmed that even othe1wlu :

7 1rnpugned order 1s non- spealan7 and not tenab ¢ under the laW

4 Conversel}, learned counsel for * respondent” defenced t.he
rder w1th hilt.

1mpugned

it 5 Heard Record perused

-8, The matter in issue relates to the vahdrty of order dated 16"
April, 2019 passed by the Appellate Tribunal dunng the peadency of
o the appeal In order to adjudge the validity of impugned order in its

. true perspectwe it would be advantageous to have a glimpse of the

eame The relevant extract is thus reproduced below :-

:—-‘.“;3.- : Arguments have been heard. Main Appeals are pending
T .'before tlus Tnbunal for adjudication, so there is no fault on the
b 'part of apphcant Merits of the case are- to-be thrashed out in
.deteul m main_appeals.. In these circumstances; without
commentmg upon the merits of the case we deem it appropriate

to grant stay against the recovery of tax demand for the period
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of fifty (50) days or til] the disposal of main appeals Wﬂjchever

is earlier. With the direction to department to detach the
Properties and Vehicle of the taxpayer, During such period
the department shall not Press for fecovery of impugned dues

through coercive measures.”

It is manifestly clear from the above that the Injunction was granted
against the recovery of tax demand without assigning any reasoning.
It is also evident that a direction to the department for detachment of

the properties and vehicle of the taxpayer has alsc been passed.

7.  There 1§ no cavil that.the App;éllate Tribunal is vested with the
power to stay the recovery of tax during the pendency of appeal but
sub—éection.(S) of Section 131 of the Income‘_'Tax Ordinance, 2001

lays down certain pre-conditions for the same, which reads as

“131. Appeal to the Appeljla:te_f Trihunal.--(l)---J —————————

(5 thﬂvithstaélding- that an appeal has been filed

* under this section, tax shélI,--unICSSAre.éerriy .th_rére'of has:been

e ;stayeq _by:]the Appellate,"‘g?Tribﬂnal,' be 'péygbiefin?acco;dance
.wit_h tﬁp aésésément made in'the case: 5 i :
Prdﬂ/id.ed t_hét_if onfﬁl-ing of applicatijori ina D artiicu'hr case, the
Appellate-‘_TrﬂIJunall is of the o.ginion_ ;haf__the recovery of tax
levied under this Ordinance and uphel.d B){ 'theVCo::m:Ji;sioner

(Appeals), shall cause undue - hardship to ‘the' ta%ma er, the
W

Tribunal, after affprdi—ng foppox‘runityiof. being heard to the

/’.
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Commissioner, may stay the recovery of such tax for & period
not exéégding one hundred and eighty davs in aggregate

Provided further that v\}hcx-e-rccovery of tex has been stayed
undcr.this section, such stay 01=dér shall céase to have effec: on
expirat_iém of the said period cﬁ_f. Quc. hﬁndred and eighty days
follqwin:g'thc date on which the stay order was made and the
Commislsil‘or}ef shall pI_‘O[;,EEd t0'rec

‘,i‘e&:qy.-":r the said tax:

L ,Pmyidgq further that in ,jcomput'ii;}g__ the é.fo_resaid i)eﬁodjof ene

: hundredande:ghty dzgfzs, thepcnod,uf :any, for’ which the
i rcccverv of tax v;.ras;fjstaye‘j:c_if? bya H:gh Court, shall b‘efw'\\'

i N

siloe m B

- e:fblﬁdéci;”;'_ j

i

N (Unc'lefhgn.ih_g‘:ié‘s;uppii'efd for emphamzcs) , i
63&1"3‘ pé;fus:al oifjtl"xélabo{'e ft;sfeﬁ'éd pr@w}isioq of Ia\#.cléaﬂy posmiaﬁés :
that an',appli&::«;:tit;n'for Sta?y‘ of the ";:ec;ov_'ezy .of Tax is not to be
e:itertaif;ed in é_éch__‘an[d evezliy case, Such an application corfines to'a
pazjtig':uié;r'c_:asé -ﬁaﬁn’é specf:ial facts éndi_circﬁmétandéé and before
pfoqéédihgs'_‘ with the :appzlic'at.'iQﬁ-V -Vfdr_j'ther; purpose of grant - of ;
injunction, the Appellate Tribunal is obliged t¢ form an opinion that
‘ recz)very" of tax shall cause undu haI‘dShIprO the tax payer.)Thé

im’purg'nédj’c')'rclrgii'_j5 1sc1ear1y mlssmgsuch :pzr'fé—;equisi‘ites.,,The ‘Appellate

. directing; the _dl.el;‘jarfment to; detach the ‘Properties and vehicle of the
taxpa.yerl.'r It éppears that while dealiﬁg with an épplication for the

e grant -.gf temporary injunction, the Appellate Tribunal hes failed to
apply,i-té, conscious inind’ to the facts of the case. The impugned order

15 eve;i r;pn}spealﬁ_'ng and offends the i‘hgndate of Section 24-A of the

General ‘;_::-Cilauses Ac‘_ﬁ, | 1897. The - ixnﬁugned order is though
interibc':iitory'but it is not in :‘conformigy"‘ with law and is illegal at the
face"_c-;f it so.'ﬂo bar can be pleaded. in ‘exercise of constitutional
jurisdifction. ' : !
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is aIlowod? oonsequently‘i;npugned order is set aside, as a result
thereof, applications filed by the ¢ respondent” saall be deemed to be
pending. before the Appellate Tr:buna] who shail decide the same
afresh keepmg n view the observatlons recorded hereinabove within
ten days ﬁom the date of recelpt of msfant ordeb with no order as to
costs. - Ofﬁce to transmit the copy of this J :dgment to concerned

quarter for its comphance

(MIRZA VIQAS RAUF)
JUDGE

< Sha]xbaz Ali*
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- Authorised. Under Articic-87
© . ‘Qanun-Shahadat Crder 1984

S




