
Swshm All to en(cr into  tracts without the written consent of defendant m u w t  between thc plaintilt and defendant No. 2 as reprercn- 
NO. 1 latizar Hursain could even be regarded agent of tb. I pliw of dcfcndnnt No. 1 it is biudiog on defendant No. I .  ..-. ~ 

plaintiff~~for mkiig this oRer and with the Peccptana of 
offer then came into existence a contract between !he partiel 
themdves i.e., the plaintiff and defendant No. I without tbg :i 
intemntion by any a p n t  of defendant No. 1. But in any cuc  (bc j 
General Manager had @wn specific authority to lotilar Humin to ': 
enter ioto this particular contract and whether he had authori C 
or not olherwisc t o  make a bargain on'khalf pidefendant N~.)I; 
he did receive authority to enter into t h ~ r  particular agreement. ... - 

~ h .  -.in "lea nn-behalf of defendant NO. I if we hou (&I1 .-- --- r.-- -- ---- ~- ~~ ~ ~ - ~ -  ~ .. .- 
+.lenhnni. talk to be omved is that the written conaent %#I =~was not askins for any relief arainn dcfcodant No. 2 and 

Another u m t  of the matter is his. A 
the agent. It dbss not bind the principal who is entifld .I dU . 1. 

- 
P L D 1963 Supreme Court 251 

priodpll un atill confer upon h i  at 
r circumrhnaa lor adinr on hi# 

Civil Appeal No. IO-D of 1962 
TOFAWAL HOSSAIN AND m ~ ~ ~ - - A p p l i a n ~  

vernu 
w PROVINCE OF EAST PAKISTAN A H d A s n -  

Respondents 
AND 

Civil A p p d  No. l3-D of 1962 . AFROZ ARA BEGUM AND mau-Appellants 
w r y  

PROVINCE OF EAST PAKISTAN AND mn8ni- 
R.spooden.u 

Appeals Nor. IOD and 23-D of I962 decided on 1st 
3. 

a n m .  

Whether we regard the agrrcment; therefore, 8s 
botaecn dofendant No. I and the plaintiff or we 

f (hlppc.1 fromthe judgment and order of the Hiph Court 
Pakisun, Dacca, dated the 2lst February'l961, in Writ 
Nos. 37 of 1959 and 157 of 1958.) r".. , 



i52 s c ALL ~ A X I ~ A N  LEOAL D~CW~ONY SUPW COURT PAKISTAN S c i 5 3  II .i 
ro/o*.d 
Hm'd" 

>re- 0, 

Ea.1 Po*. 

(a) Earl Bengoi Slate -dcyuisirion and Temcy Act. 19d 1' 
(XXVIII of 1951). S. 3(i)-"A// L~trrerls" acquired by Noti&. " 

lion-Nor n m r a r y  10 sprel/y tqch one o/ouch htere~rs. [p. 2 s ~ ) ~  ' li 

(9 Writ-PetUlnt(New paint : whether mpmy was of na 
oj waqf)--Nor roired ln conch  rtalcmritr b e j r e  Suprefme Court- 
A h .  pnrlovriy obodoned kforc Hlgh Court-4lher porry ro) 
&ittin$ plea or lo waqf-lnqulry requiring volmlnow evldenrc~ 
Point not allowed lo k raised in appeal kfore Supreme COWL 
IP. 262lE 1 

!.) ; M. H. Kl~ondka, Senior Advocate Supnmc Court ( A & ~ ,  I 
Soblw,, Advocate Supreme Court with him) instructed by. 
A. WdudMlon Attorney fpy Appcllana. 

Mak.sumu1 Haklm Advocate-General ~ d t  Pakisian 
A. 8. Mohmud H w i n  Senior Advocatc Supreme Chu( 
(T. H. Khan Advocate Supreme Court with him) instructed by $ 
A. W. Mallik Attorney for Respondents (C. A. No. l 4 D  of.1960 :, 

~qfmzai  AN Senior ~ d v o c a t e  ~ u p ~ m e  ~our i - (~o&J  I 
Hwuc Advaalc  Suprcms Court with hrm) inslruncd by 9.S. Hmb .. ' 
Atlorncy for ApplLnU. :>* : 

Mohm111 H a k h  Advocate-Gmcral East Pakistan 'id 'i 
A. B. Mahmud Hvrwin Senior Ad7ocate Supreme Court (ST! 
Rahman Advocate Supreme Court with him) inltructal 
A. W. MaUIk Attorney for Rsspondenu(C. A. No. Z?-D of 

Dates of hearing : 23rd and 2SL January 1963. " 

- 

', ' JUDGMCNT 
B. 2. K*IKAU~,  I.-This judgment will deal with Civil Appeals 

,p. I@D and 23-D of 1962, the main point argued in which is 
c~mmon.. 

fhethcre appenls arise out of proceedings taken by the Govcrn- 
~t undedcr the East BeogaI Star. Acquisition and Tcnancy Act, 
19%. By this Act the Government was empornred inter a h  , 
to q u i r e  all inkreiti.of the kind spsciti* in the Act, of persons 
d ~ r b s d  a s  rent-rmivers. "Rent-recclvcr" ar defined in the 

m a n s  "any proprietor or n t e~ iu~c .  holder and includes even , rJ or or  a11 under-roiyor whose land has bWn let out." By 
wdcations made under section 1 ul  me ~ c t .  the k t  Pakismn 
(kvcmmcnl acquired all inler'sm of all Jenl-mtvcn in 

vu iow districu of East Yakism. The r a t - r 9 w t  were 
ti?c Act entitled, aubjecl lo a maximum. to r e u  poascssion 

d m m n  categoria of thsu lands as tenants under &e Govun- 
though the l e d  hcoccforth veslcd in the Government. 

pmuant  to the vesting in the Government of the lnlerertsof 
mt-rcccivcrs in their lauds, the Provincial Gowrnmcnt plsa w k  
polreaaion of 'hau' and 'bazars' belonging to rent-reaivera which, - in thcir khnr possession. The right of Government to 
& porsuaion of ha18 and bszars which wore iq the k p o w  
&n of the ront-rccetvers was challenped by a wrtt potition in fbr, 
g u t  Pakistan High Court m Youuf Ali Chowdhury and orhers v. 
% Prorir. r of &I Paklslan (I). the ~ n t e n t i o n  on k h d f  of thb 
~t-roxivcrs~lwing that they were enutled to relain poucssion 
d pats' and :barara;, u tenants , under the Government. 1 he 
putioocn in tnat wrtt potition failed in the High Coun, but on 

!O tho Supremo Court they ruccadod lo the u ten t  th.tIuu 
=:possession were held to bc covered by ciauses (a) and (b) 
dwct ion  20 (2) of the Act, a0 that ih rent-rrcoivcn Wre entitled 
m retain poucuion of them u isonnu undor the Governmcnt. The 
decisiomf the Supremo Court i8 mponed g Yowuf AN.&wdhury 
d olhers v. The Province of East P a k i s f ~  (2). Aner UU decision 

, dthc Supromc curt Fvsntr+n petition8, were Big in tho High 
~ o h t  of Earl Pak~slan in which rent-rcalvcrs Claimed that they 
rcmo',entitled lo retain possession of the bau belonging to them 
in #pi& of the acquisition pi their intereru uqdu the East &ngd 
8 W  A&quisition and Tenancy Act. During the pendency of 

- , lhtrepetitions, an Ordi incc was promulpted by t h ~  Oovcrnor 
pf East Pakistan which provided that ciaurcl (a) m d  (b) of 
wction.20 (2) were to bc deemed lo be ~ c d e d  so is never to 
haw included a bat or hazar. The E u t  P a k u m  High Court 
found that tho amendment war lotondod to have rwspcetivc 
o k I ,  with the rewlt. .ha t  aU iuu wore h d a t h  ududcd, from 
c l a w s  (a) and (br ~f acction 20 (2) a d  tho Government bff.m$ 
a l i t h d  to thcir pouusion. Some. other wntpntiom were r a i d  
Woro the High Court by the petitionon which wen all repllcd 
and all the seventeen petitions wcre dismi8red. Againat the 
ordcn in two of there petition?., two pelitiom for ape& leave 
were Bled in tbir Court which wcre admitted @vpB rise to topped8 

(I) P L D 1958 Dacca 138 
(2) 1959PSCRIW=YLD19WSC(Pak.)47 



Nos. LO-D and 23-D o f  1962. The main argument on behalf of 
the appellants in these two appeals is that without a further 
notification the amending Ordinance does not erect hats i n  the 
possession of the appellants. , 

Bcfure proceeding to consider tbc contentions ramd by the 
appellsots i t  will be proper to reproduce the relckant probisiona 
of tllc East Rrngal State Acquts~tiun and Tennn~y~Act, IYSO :- 

C H A P ~ ~ ~  I1  . . 
3. (1) At  any time aner the commencement of this,Act, i t  : 

shall be larvrul lor the Provincial Government to aiqunre, by, 
~notificatian in the Otlicial Gazette, with eKect from such dats; 
as mny be rpecifir3 in the,n'otification (hereinafter referred to as 
the notified date),- 

, .. 
(1) all interests of such bfthe icot-receivers as may he speci- 

lied in the notification, in their respective estates (taluks, 
tenures, holdings or tenancie~j, as the case may be, in any dis- 
uict, part of a district or local area, and 

(11) all iotcrcstr of all rent-receiv&; whose propertl2s are, f6r 
the time being. undcr the management of the Court of Wards- 
under the Cnurl o f  Wards Act. 187.:. i n  their rcsoective estates. -. -. -. . . . 
Italuks. tenures. holdines or t&anct&). as thetas; may be, " ,~.~..-~. - . . . ~ 

including all their interests in all syb-soil and rights to mi~erals 
i n  such estates, (taluks, tenures, holdlogs or tenancies). . . 

(2) Subject tp the provisions of subsections (2), (3). (4). (5) 
and (6) of section 20, the Provincial Government may also, 
oimullnncously with or at an time after the publicatia-n o f  a 
notification under subsection (I); in respect of the interests of 
noy rent-rexi% in any estav.. (faluk, tenure, holding or 
lsnancy).rcquire. by notification in the Official Gazette, with 
eKcot from such date as may be specified i n  the notification 
(hereinafter referred to as the notified date), (all or any o f  the 
k i d s  i n  his khar pasxssion ocwhich he shall not bc entitled 
u, retain possession under the satd se:tion and so much of the 
lands in hls khac possession as has been acquired under this 
s~bsectian and has not vested in the Provincial Government ' under clause (4) of subxctiou (4), shall vest absolutely in the 
Provincial Government free frmm all incumbrances). 

. . . . . .  . . . . . .  

a building standing on any such land and used primarily as TOf**al 

or cutchcryfor the callcclion of rent of any estate, (taluk, jforrclin 
tenure. holding or tenancy). shall vest ahsolutely in the Provin- prorlne.ol 
cia1 Government f ree from all encumbranccs: E m  P"k. - 

Provided that nothing in this claux rba!l apply to any build- Ka1knlu.J 

ing within tbc homestead of the rent-recener concerned ; 

(/Tal l  such rent-receivers ahall be entitled to hold as tenant; 
directly undcr the Provincial Government such of their khos 
andl as has not been acquired undcr subscction (2) and shall 

liable to pay to the Provincial Government, the rent deter- 
' '' ed for such lands under section 5; 9"P. 

5. As soon as may be after the publication o f  a notification 
undtr,subiection (I) of section 3, the Revenue Officer shall deter- 

,mine,'according to the principles laid down in sections 23, 24, 
(25, 25-A), 26, 27 and 28, the rent o f  every parcel o f  lands i n  the 
khas possession of al l  rent-receivers specified in such notification 
m d  comprised i n  the rslates; taluks, tenures, holdings or 
tenancies to whichsuch notification rela>?s. 

CHArnR 1V ., . 

(20) (I) On the acquisition of the'mlsrests of reat-receiven 
in any area undcr Chapter V, no rent-rcceivsr. cultivating roiyor, 
cultivating under-roiyot or non-agri~ultural tenant shdl  be 
entitled to retain possession of any o f  his khas lands i n  such 
area except as providcd in subsection (2). 

(2) A rent-receiver, a cultivating-rolyar, s cultivating under- ' 

rnlyor, or non-agricultural tenant shall be entitled to ret::o as 
a tenant undcr the Prov~ocial Gorernmcnt. passeuion of- 

(0) lands covered by his homestead or any other building 
belonging to him with necessary adjunct6 thereto, other than 
buch building or part of a building outside his homestead as is 
used orimarily as office or cutchery for the co l l c - t~n~ -r -."*= ... "" ". .""." 
of any estate;taluk or tenure and hay he decided to be acquir- 
ed by the Provincial Government ; 

(5) land i n  his khas possession of the folloving classes (other 
than derelict tea gardens), namely :- 

(I) lands used for agricultural or horticultural purposes 
including tanks, 

(3) The notification referred to in subsection (I) or sub- 
section (2) shall bc in such form and shall contain such parti- .- 
culars as may bc prescribed. 

(4) On and from the date specilied *in a notification under .! 
subsection (0,- . . . ., . 

(a) al l  interests of the rent-receivers in the estates, (taluks, : 
tenures, holdings or tenancies) specified in the notification. , .% 
includiig their interests i n  alllands In their khas posrcssiop, and i 

(8)  lands which are cultivable or which are capable oC culti- 
valion on reclamation, and 

(116 kcant  non-agricultural lands : 

.-, ' .;Provided that the aggregate quantity of all lands o f  the 
cwssca referred' to i n  the clauses (a)  and (b) i n  the whole 
Piovince so rereined i n  possrssion by a rent-receiver, a oultivat- 
idg'rdyar, a cultivating under-raiyat or a non-agricultural 

interests in al l  sub-soil and iighfs to minerals, i n  such estates. tenant shall not exceed three hundred and xventy-five standard 
tenures, holdinSI vancin) and also jnclding the ,' 

bl&;hnr or an area determined by calculating at the rate of ten - standard bighas for each member o f  his family. whichever is tnlsrc~ts of any such nnt~reeciver in any huildtng or p r t  or , . 
. : paler .  



44. Notwithstanding anylhina contained in any other law 
for the time being in.forcc or in Chapkr I1 of thu Act or in any 
contract, hut ~ u h j k t  to the provisioia of clauses (a). (b), (c) and 

rights to minerals tbercin (other than the internsla which have T W I  
already k e n  acquired under any other provision of this Act) 
l a l l ,  with effect from the first day of the agricultural year 

' text following the date of publicalion of such notiiicafion in mtd. 
the Official Gazette, bc docmcd to have been acquired by tho - 
provincial Government and vest absolutely in the Provincial gdkm*J 
'Government free from all en cum bran^; 

'The amending Ordinance promulgated by the Governor of 
East Pakistan in 1960 during the pendency of t h w  cases in the 
H i d  Court of East Pakistan is in the foltowin~ words: 

(I) all the i n t e r n  of dl the proprietors in their m'pcctiva '1 - - "In section 20 of the said Act, 
- 

ealatcr of d l  the tenure-holdan in their m w t t v c  lenum and J 

" ( I )  jn subsection (2). for (he the following new 
subvct~on shall k added, namely. 

"(2-0) N0twithsmndin-a anything contained in m y  other Iaw 
lor the time k i n g  in forw or in m y  instrument or  in m y  
judgment or  decree, or order of any Court, lands of the 
d r r r s  mfcrred to i n  Ihe clauses (0) and (b)of subsection (2) . do not indudo andsholl br deemednevcr to h y  btcMcJ-  

" ( I )  any. land or building in a Hat or Ba&i * *" 



To/-! 
Haiwln 

already vested in, thc Provincial Government under the '1, ..&me* of h i o n  20 (2) by which hats are included therein rd*mi 
provisions of the wid Act. . , AM not. ~ R e c t  the notification, because the not ibt ion will fmmin 

=n= 10 =laurn (4) and (*) of subwtion (2) of 
nd that was included in clauses (0) and (6) war 

by the notification. and i t  is the content of 
time of the notification that has to he 

is staled in sea 
acquisition under 
applicable, a rent- 

porrcuion of hialdror h d ,  it har to i u w  .a furihsr notiliution 
under subsection (2) of hedon 3 and in that caw the measion 
of ths whole of hL k h  land which is not r r b h a b k  under s u b  
uction (21 of reetion 20 iko owl to the Govarnmsnt .--- ~- .- 
wnlinuci.howevcr. t i r e t a i n p o d o n  of the lsnd pumittcd to 
him by sectton 20. 

It may be stated here that as a matter ol.fact at thg hearing 
our attention was not drawn to clause ( / )  of subsect~on (4) of 
=lion 3. It was assunad on all hands that aectioa'20.(2) was 
dinstly applicable to a notification under s u ~ w t i o n  (I) of 
=tion 3 and it appeared to us that it was not necessary lo 
&tcrmi~lc the eRect of the amendment on the seco?d notification. 
bcauw the firat notification read with section 20 ) enabled the 
mvornment to take possession of all lcnds uccpt  those whiih 
muld be retained by the rent-receiver by virtue of s:ction 20 (2). 

1 '  When we called upon learned counsel for the appellants to 
caplain how he could get rid of the efccl of the lint notification 
f a  by that notification the possession of the whok of the khther 
Id of the appellants wss to pass to the Government except to 
the orlent provided for in clauses (a) and (b) of subsection (2) of 
s&n 20 a d  by the amending Ordinance hat9 weredeemed 
m Lvo k c n  ucludcd from.clnuxs (a) and (b) from the very com- 

I mclrnaent of the Act. he hati practically no answer. All that he 
NU able to my was that the firat noli~cation was illegsl 
brsnus the w a d s  u d  wem "all inkmu"  .and this war not a 
pr spkificotion of interests of renbrraiven sr required by 

' E. Hu precise contention was that the articulan of all the :.' .b& ta d@ch tho notification relates shoul~hsve  bczn qentioncd 
'k tk nnrifirrtinn and ir m e  nnlv then the notifientinn would 



Government bas to rely upon such notification. The ar 
therefore, which was put forward by learned wunsei 
appllanb as to the nmasity of a further notification has 
wnaidered. 

: . /  . . 

s t i o n s  of an Act. The instrument with which we are hem 
&ding is a notification under the very Act in which amendment 
bu been made. It should ordinarily k wnstrued in the same 
way as a section of the Ao~.  

I 
I .This is one answer to the contention of learned counsel 
for the appellants, but there are other reasons why tbis wn- 
tontion cannot be accepted. The main argument as nlm~dy 
stated is that the inlention of the Government in issuing the 
p o n d  notification was IO exclude from the operation of the 
noliAatlon%hhrt was at that time contained in clauses (a) and (6) 
'of s u b t i o n  (2) of lcction 20. Now. bad the Government 

o i 'thts nott&auon any distinction as regards the various 
.,!Q# Ir 8 w 1.. lch were m the khru posmdon of tho rcnt.reeeivcrr. 

" : 

doa o p n t c  to atTcct the b g  also. 

hd bean bud by the Governor. Tho Ls,@livo Authority i 
lhia ole is the Govmor.ad the aovcrnor u the hud of 
slmQei.l Oowmmmt that ws, 

' ~ s f c w d i t h b s w h o h d % Z " & e  not lht ion.  ' 

h t  hq s h U  b &mad n e w  to have bea. included in 
-8 (4 and (b) of iubscctioq (2) of d o n  20. They arc 



surely not inrnp,~hlc ?I I!,< interpretation that refer-* +I 

claurcs (0) and (b)  In the Act o! in rulea and not~lioationr Issued 
under the Act are to be construed accordingly. 

we would, therefore, hold that by means of the 
notihation issued by the Governor. the poswsion of the 
had also oasred to the Government and tbc 
;it intit& to retain them. 11 

qwt ion  r+red in this connection, becaw we have idy bed 
on the merttr a11 the appellunb in both the appeals and we are 
d the opinion thnt appeals should fail on merits. Both the 
appeals are dismisred, hut as the amending Ordinance w s  
pmmulgated during the pendency of the writ petitions the 
p r u e s  shall bear their own costs in both Courts. 

*. If- Appeal dlsn~irred. . . -- 
P L D 3963 Supreme Court Zb3 

. present : A. R. ~ o r n r ~ i u i .  C. J. ami B. Z. f i ~ k m u .  J 

-. . ASlF ALI ~ k ~ ~ - P c t i t i o n e r  

wrsw 
T W ~  SUPERINTENDING ENGINEER, Q U E ~ A  CIRCLE, 

Q'JETTA AND ANOTHER-Responden14 
,' . 

Civil Petition for Special Leave to Appeal No. U)3 of 1962. 
Aided  on-nth February 1963. 

(On.a6pwI from th;judgment and order of the H ~ ~ I I  court 
at Was" P?kistan, Lahore, d a t q  the 6th April 1962, in writ 
~ c k o q k o .  314 of 1962). . . 
.1: S GLll & a n  to Appollo  ern= Court-Petltlon fo-Tden ,e t C ~ t t o m y / o r ~ s ~ i n o  --suc~, am- brig wtth 
pMbn JUed 70 days rdrer t 4pllootI0li for condonotion of 
bbp  submitted not m a prE-&iriI* Juch 0 case bur only to 

drjectb. of Uur Caur s o$iecec-Pclltian, held. tarredby 
*&II~'J k ~ m m  of n w U  of dcollq wlrh AIIWIKF 
NOI rr(lsck11~1cun to Codme &fdt+~llenr's remedy agobwt i ~ ~ i o n ~ y ) ;  IP. 26314 et -. 

I 4. A. Advoca* ' ~ u p c m c  Court instruct;d by HWOI~ 

, a a. Anomop (a-I) for P O ~ ~ ~ ~ O U C I .  

' .\. Rupondcntr not r e p w n t d .  

. ~ a t c  of k u i n i :  13th Februry 1963. 

AM Ali 
S M  


