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as well as Central B a d  of Revenue for tbc refund immediately a d  in 

..y 
M O S  P T D 2286 the judgment of the High ghoqV wxch was mtored by the judgment of 

. [Sqkcmc Cowl 0f -4 Court, it was held thc'rein h t  pmicioncr w u  entitled to 
of cuswm duty. SSdu Tv u t d  Service Charges in vim of 

~ e s e n t :  p i h r  Mnhunmd QMccdhY. d o n  Inter by thc Govamnnf. Petitioner had not furnirbed 
W&P( qnd  inn ~ n i U a R  Jan. JJ e before the Hbh CWR for the purpose of release of 
mcfo BELARUS TRACTOR LTD. twds nor the High C y r t  as well u t k  Supmne COUR dilated upon the 

quotion wh*h+r lhe burden of cusooms druy and salu tax had b e n  
versus puled on or m by the pctiIiniwr In the end curlolw of goods; thirdly 

GOVERNMENT OF PAKISTAN thmugh Fimmc thc Cenvd BoGd of Revtnue had been insisting ihe petitioner to furnish 
n c d c  ~ f f a h  and olhcrs lu recounu, enabling it lo makc thc rcfund if permissible under Ule law 

but pniliwct, inslend *f doiw so. appmachcd h e  Coun with contempt 
Criminal ~ a f i  p d o n  NO. 15 of ZOO2 md Criminal MiscdI-us p-edhgs for purpose of causing hrrurmcnt to the b a r d  or i u  
~ ~ ~ ~ i ~ ~ ~ i ~ ~  ~0 .179  of 2002 in Civil Review P d t b n  No.80 of 1999. officers; fwnhly entitlement of the petitioner for ibe rcfimd wmld k 
d w s d  on I llh May. UX)5. determined in accordance with law u well as practice m v o w .  whifh 
I-i s-d- b d  attnhed ihe sutut of law and fiflhl~ ~ o w e r  of ounishment for ,-. --- . ~~-~ -.......-. 

W U  not uKd 10 c u t  slandei or-& ridicule my penon, but 
in , jdg--order midt by a Coun of uatM 10 devise ways and mans for doing complete jutice wih 

j*&&,, in chc of c-1 lhigatlon are either reg 
irngular-~o d w a  cm be drawn between orden tbt uc 'void" i 

nhtity for the ~ e a e r d  benefit thereby.' p m t i n g  public 
at aggrieved pany could fearlessly invoke the juri&tion of 

the - b t  they ern, be i+ with impunity bY Pa 10 avail all remedies rhi ih were permissible u d e r  the law, 
oJlom tbcy ut addresd ,  a d  0- which r e  comptete sacisfacum of as rcgardr do= to 
t h t  they may bc enforca until s t  aside, s h e  my order must iples. ~pp.  2310, 23371 k z 
unlcu it is rrd lberc rrt m orders which arc void ips0 , 

wfiwt the & for proceedings to set h r h  a~kk---if a m  hfasroor Ahsm v. Ardeshir Cowujee PLD 1998 sc 823 ref. 
c w ~ c n t i o l r  of an order is lo be visitd with m t i u  of a ; C I , ~  h e d u n  codc (V d ,908)- 

-t be c I ~  rrd mun* 1 m w g - E  
o b l i y ~  must aM my i m p b t i m  to bs derived from I I. Explanation IV--Resjudicru,vrinciple of-Any maner wbifh 

US& h -I of plbcr nuaen  by the COW; it milst couched might or 10 k e n  made ground of defence or attack. in such 
ewrcP - & -1 te bmught diicclly In cbe mtice of suit shall be de-d to have been a maner directly and 
lp. urn1 A i ~lklmtial ly in issue in suin r d .  [> UI I 1 c 

IS"= v. ~&rtm (1% (3) All. ER 140 h y l t  
m a n  v. ~ i r  a d i q  PED l H 2  m. 48 qwd- 

S. I 1-CO~SINC~~VC WS-judicau--Principles en-raw. 
(b) Contempt d C d -  

lowing a n  the pridiples for examination of question of conswuctive 
j u d i r u  in accordance with S.1 I, C.P.C,.- 

~ & b ~ y r  inrimed for ioithhg 1. Ths m&r dimjly and rubstratially in issue in the subsequent 
01 C-1 b u d  of Revenue or isrue must be the ume matter which war direelly md  

to be persuaded u, subscribe 
c a d  m d  of Revenue 

2. The former suit must have been a suit between the same phes 

& pedd-r fmm timc to time, b d  
btnvccn parties under whom hey or anyone of them clpim. 

duty, u k s  m and K&S to ~ct i-  
jud- of Suprcm Coun. no dircftiom Wel'C 10 Gave 

- 
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4. The w ~ c h  h i d e d  ihe former svit must have beem Covn GOvcmmcnt. who would %$end it on the welfare of penerpl p 
;we(cnt ra try lhe rNwuen t  suit in which such issue is subS@Jedci'y 

had lo esub1k.h to the 'satist'ac~ion o q h e  central ~~~d 
raised. Be burden of sales uxhad beenpass& on to !he user. 

5. me mstter s ~ b r ~ d p l ~ y  in issue in e bank guarantee. furnished by of ptitiooer to do 

must tKm heard finally decided by the C sUI!:l&t-ph adver~pre~umpt ion  would bc drawn agairrct it 
An. 129 of $e Qanun-e-Shahadat. 198~---~upr& coun declined 

suit. [p. 23131 D 6 of me lax. burden whtreof had ken passed on lo Be 
pmviwe of Punjab v. lbrahim and Sons 2 

quoted. 
The Custom Duty is an indirect tax. burdcn of which has to be 

(e) Customs Ad (v or 1969)- by h e  ~ u r c h a ~ r .  according to mandate of &A ibe 
30. [p. 2314) G & H 

----Ss. 33 & ~g-~a le$  Tan Act of 1990). S. 66-Civil RocddCC 
Code (V of I%,, S, 11-Refund o i  s* In view 0' S.64-A. Saks of Goods Act. 1930 it may also be 
conrvuctivc ru judiC.cn. principle af--APP1icab r had no to of Cusmrns Duly 
been p u w d  for the refund of and duty--Rclief had recovend cram end uKr as an of 
from f u n o m  d@y and utltr tax had ken given,,, burden had been on by it, king of the 1el(er by @e GovernmCnt 10 be a haserr. o(hewise it ,,,ill remain with the ae cur tom GI. I%+SuPreme Coun had ~d spend h on lhe of generrl public. qucs~o,, of re&nd of Curtom duty .nd sale 
conrideration abc&r (he burden of a e  Cur- 
b=,, on ,,, ae customers or 

be pe t i t i o~ r  was wver agitated pan producing evidence lhal burden of lhe same 
before coun as well as before ihc In addition to-$. section 3-8 of the sales T~~ 

Cenud ~~~~d of Revenue imm the petitio 
a upon vendor to return such amount to 

sales had kc,, on to Be actual coasumr of goods or *I" w" Although ~ d m *  lhe\customs ACI. 1969, 

not band dcr principle of COtlSt the primiple of fairplay a o ~  equity, vmdor . cannot hie, the same, lp. 2316, J circumsance~. ~pp.  2311. 23131 C & E . . 

, Pmvinri ,,f v. hrahlm aad SO n burden of indim$ ha, with 
ichment. according lo which windfalls arc tn sda  ax ~d (VII sf 1990)- ' i a&unt which is not owned 

---Ss, )-B 66;-Cu,oms tw 1969 in respect theiiof. .&171 K 

Goods ,111 of 1930). S. case in its right bad 
64-A-S.R.0 No.92(n1'994 

2~-9-~~9~--~,~.0.1189(~/1994 d Sales Tax with it md it 
13.a-19gp-s.~.o. JIqK)11996 b e d  13- lramrerred'Ule same to the C.B.R. However. to [he 
of w, duCy & SCN~CC char lhe C.B.R. constituted a Cornminee. calfio 

indirect m. burden whetCOf ir to by sub'tatiate to whether burden of sales T~~ had been 
vendor is bound to reimbllne the to lhe nor and in such ritualion. pe 
lenns of S .34  Sales Tnx Act. 19901. tion of the co-ittee [hat 
indirect ux. burdm of which has lo equal to he amount of ba 
according to IhC of S.*A. d on to (he purchaser or 
petitioner, in circumrtaacu.had no rig an adverre presumption my be 
duty .od sales which it had recovered from men as an 

f lhe Qanun-e-Shnhadat, 1984 that ihe 
.of be Gove-nt, if its burdm had 

propny purchaser$, o 

Of Tar and Customs Duty had been p a r d  on 
Allernalivel~ petitioner should have invoked the 

nD i 
! 
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jurisdiction of the Couns, either by filing a suit o r  a wril petilion in 
terms of sc2tion 72 of the Contract Act, for getting the refund of Sala 
Tax and Customs Duty. Essentially petitioner did not invoke ibe 
equitable jutisdiclion of the Courts. plrrumbly for the reason that it hBd 
already passed an the incidence of Customs Duty and Sales Tnx to 1 
third p n y .  Supreme Court declined to refund the tax, burden whereof . - - . - . . 

C rate. They had been selling the same at a much higher rate. and in this 
rmnner. they md beerr-earning protit. This fact has not becn denied by 
lhc pctitioiicr as such.a6plying the principle of unjuq enrichment. the 
petitioner is not lynd.entitled for the same as well. However, if upcn 
furnishme documentary evidence. petitioner satisfies the concerned 
authorities of the CBR that the goods were sold by it at the agreed per 
uoit, inclusive of Cusmm Duty and Sales Tar. then it would be entitled 

had been passed on to the consumer. IP. 251'1 I. to lhe refund of Service Charges, otherwise it would also be liable to say 

~h~~~ was not an iota of evidence on record to substontiate the balance of the amount acquimd by it by selling the goods at a 

of customs DU~,, and Sales Tax had not been passed on to contrary 10 C~mmiU'nent made by it with the Government, .-.----- -~ 
purcharers, therefye. ic would be presumed that the burden had bm Petitioner is not entilled 10 the refund of ~ u s l o M  and 

on to the tb,ird panylend COnSum'r. as such petitioner would na Sales Tax. Howeuer. Senicc Charges arc refundable subject to 
hc enthled to refuhd of the C U S ~ O ~ S  DUV and Sales Tax. Bestdess.* observations made. lo. 23371 A A  -- . ~ . ~ ~  . . 
view of section 3-4 the s h e $  Tax A C ~ .  petitioner was even olherwlu 

:;.i bound to reimburse the collected Sales Tax to the Govemmnt. AS far as Messrs A m y  Welfare Sugar hlills Ltd. v. F~drralion of 

I the customs D~~~ is the Govemmcnt was als Pakistan 1992 SCA(R 1652: Orient Paper blills \.. ,State of  0rissa AIR $4 
laover the from the petitioner on the principles l%1 SC 1438; A m r  xath Om Prakash Y. State of Punjab AIR 1985 sc ; O  8'; 

petitioner had no right to the same and it had also no 218: Mafaual Industries Ltd. v. Union of  India 1997 (5'1 scc $36; prof, 

loss in of he tax, which bclongcd to a third perr George C. Palmer in his work The Law of Restitution 1986 Supplement, 

p c t i t i o ~ r  was not entitled to the S2mC. [P. 23191 page 255: Messrs Abbasi Textile &fills ~ t d .  V. Federation of pafiston 
PLD 1958 SC Pak. 187: Commissioner of Sales Tax RWP. v. M~~~~~ 

4 ~ ~ t h ~ ~ i ~ ~ ~ i ~ ~  letter by the htinistry was not Sagad Nabi Dar PLD 1977. Sajjad Kabi Dar and co. \.. 
q execudvk authorities of the Tederal Government in ac COmissioner of I n c o v  Tax sc 437: commissioner of 
7 the PrOvjs jo~s  ofpr t ic~e.  90 of the Constitution of Islamic Sales Tax \.. Mersrs Zgin 1292: hlessrp Air H~~~ 

of Pakistan read with Rule '12 of h e  Rules of International v. Governnent'of Punjab 2w? FCLC 780: state o f h l , p ,  v, 
with the reasons that abthorizatiori letter was not gaze" Vyankatlal AIR 1985 SC T i :  Entr? T~~ officer. ~~~1~~~ v ,  
make it public therefore, it could have not furnished basis Chandanmal Chwal:l and Co. 1994 (41 SCC 463: Coliector of central 
relief to h e  petitioner. If the basis of the judgment Excise v. L.bl.L. Limited 2 m  (3') SCC 579: union of fndia ,,, Raj 
letter has been succcrsfully removed. how Can fie peliti ~ n d u s ~ i e s  and another 2OOO (2) SCC l i 2 :  S.R<F. ~ ( d .  v. ~~~i~~~~~ 

$4 
. 4  4 to h e  relief on the basis therwf. So far as Protecri Collector of 'Central -Eicise 2001 ( I  ) scc a@- aj,d shree ~i~~~~~~ I. ..s, #I 

Refoms ~ c t .  I992 is concerned, it would not . ~ r o v i  . - - * . . . cement 6. v. ~nidn.ofindia 20@3.(2, ~ C C  614 ref. 
pcti,ioner in the face of w n  obnante clause therein. I?. JjjOl A 

(9) sales TU .id ( v i i  or 1990)- 
~h~ judgment based on the said letter had decided the quest 

of exe,,,,,don of customs Duty and Sales Tax but it had nothin ---S. 6 - - - C ~ ~ o m s  Act (It' of  19691. 5. 19---sales Tax {Amendment) 

the of refund, therefore, for this addilional reason '-jrdinance (XXV 2m2). Preamble---Cultoms (Amndment) Ordinance 
(XXIV of 2002J. Preamble---Vires o i  Sales ( ~ ~ ~ ~ , j ~ ~ ~ ~ ~  on the basis of the judgment. the petitioner could not claim 

of the a u n t  and for that matter it ought to have chosen Ordinawe. and Customs ( Amendment) Ordinance. 20@2---presidenl 
of Pakistan had' issued both the Ordinances competenlly in  elernire of 

% 
a-nnitnhle mrnedv as discussed hereinabove. IP. 23371 Y . ;'* 

.~d .--..--.- .-.. ~ . ~ .  
Powers conferred upon him by the Constiturion and the law. prevailing at 

~h~ imp$tion of Service Charges as imposed a p t  time---Both the Ordinances had been saved and declared to be valid 
section 18-B i f  ?e CU,S~OIIM Act 1969, towards the pre4 a legal to all intents and purposes. mder An.270AA of the 
inspection is ra vlres dt the powers of the Federal Legislature. Constitution. thus their vires could not be questioned---Both ,he 
be noted that bfficers of the Board have placed on Ordinances =,ere declaratory in nature and had been promulgated to 
material which indicates chat the petitioner had neither deposited IVmoVe cenain doubts which had been created by an authorization letter 
tax i . ~ .  sales Tax and Customs Duty nor had soid the W d S  a$ the a - 
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issuc,l by the Federal Miniaq' of Food. A$riCullure and Li\estock on the 
bain of which Supreme Court had decided the maucr whereby 
exemption 01 Sales Tax and Customs Duty was granted to the petitioner 
conlrary to S.6, Sales Tax Act. 1990 & S.19 of the CuSl0mS Act, 
I%g---Such Ordinances which were declaratory in nature ordinarily 
ooeratc retrospecdvely--Principle'. ~, 

ne prerident of  Pakistan issued both the Ordinances i.e. 
customs ( A m e n d ~ n l ' l  Ordipance. ZOO2 and Sale5 Tax (Amendment) 
ordinance. 2002 i n  7 ~ h , l u a e  2OOZ. competently in exercise of powen 
con(errcd him by the Conrutuuon and the law. prevailing at thrl 
,im, addition to it after passing of Conschution 17th Amendment Act, 
2003 by \he parliament vide Anicle 170-AA of the Conslitution. both the 
ordinances have been saved and declared to be valid and legal to all 
intenu and purposes . b u s  their vires cannot be questioned for this 

2005r Fafto Belarus Tractor Ltd. v. Government 2293 of  Pakistan tlftikhar hluhammad Chaudhr,. J )  - that the decision would not any longer be applicable to the altered 
circumstances. One of the accepted modes of achieving h i s  object by ihe 
legislature is to re-enact retrospectively a, valid and legal taxing 
provision. and adopting the fiction to make the tax already collected to 
stand under the re-enacted laat. The legislature can even gi\,e its own 
meaning and intcrprctation of  the law under which the tax was collected 
a w  by 'legislative fait' make the new meaning bindiag upon Courts. 11 
is in one ol'these ways that the legislature can neutralize ihe effect of the 

' earlier decision of  the Coun. The legislature has. within h e  bounds of 
b e  Co~[i tu t ional  limitations. the power to make such a law and give it 
relmrPecih.e effect So as to bind even past transactions. In ultimate 
aM1Ysis. therefore. the primary test of validating piece of legislation is 

1 whether b e  new provision removes the del.ecr which the Coun had found 
in the Cxiscinp and uhcthcr adequare provisions in ihe validating law 

I for a valid imposition of tax were m e .  
reason. 

perusal of .bob h e  Ordinances indicates that 'hey are rights CaMot $ ukcn away save by express or oecessaF i n ! e n d m ~ n t ~ I t a : ~ ~  ennor  be disputed 
legislature, dcclarat& in rwture and have been promulgated 10 remove ccr'ain 

doubts ,vhich haye bee,, crealed by the authorization Letter dated 16& 
which is cOmpetea lo make a'!a~v. has full 

within its 
1996 issued by ,he Gokernment whereby exemption of Sales Ta* 'phere O f  owration to legistale' retrospectively or 

and Duty was to petitioner contrar? to the rights can be taken away by a legislation and i t  
dow* on thai grounds. A statute be in such of ,,,c Sales T~~ 1990 and section 19 0 1  the 

1969, Whenever here is any ambiguir!. or doubt. in res 
a way as lo cha%e accrued rights. [he tillc 

lo which consists in 
and closed or  any facts or c\.cnts ,hat have 

promulgated .either by law makers or by the authority - .  . 

delegaled poxerr to subordinate legislation. such declara'oq 

lcpislation can be made, ne Sututes of  declaratory nature ordinarily ln Oher woras liabilities that are fired or rights (hat have been 
opra te  retrospectively (P. 3291 N even,s ,br or,pcrhaps it 

are not to be 
besides, the language used in both Ordin 

la,, illurc ric 
intention of the law giver that it would apply 'his and liabilities unless 

cili%t and shall he deemed alwr.ayr to have k e n  so inscned in respective 
statutes, Idenlical language was used in seclion 5 of the Finwee When a statutr: contemp~atcs that a of affairs should be 
1988 in section 31-A was insencd y proceeds on ,he assumption in 
AC,, 1969 with retrospective effect. IP. 23301 time but by a legal liction has to be 

when a legislature intends to validate a tax declared by a 
to be illegally collected under an invalid law. he 'or. When a 

enact5 that something shall be deemed to have 
ineifectirencss ?r hvalidity must be removed hciore 
be said to have taken place eifrctiveiy. It will not bc su es and be,ueen 
pronounce in be by means of a non obstant 'hat persons the 

decision of ,he coun shall not bind the authorities. 
amount to a judicial decision rendered i 

In the Ordinances 
under discussion the ~ ~ ~ i ~ l ~ ~ ~ ~ ~  has shown its 

judicial power which is within he  domain of in clear that they would be applicable 
nsessary hat the condirions on which 

Court intended ,,, be avoided is based, must be alte Uniess ihe bas$ lbrbiudsment in h o u r  of a is not \ 

m, 
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remoyed, it could not affect the rights of a pany in whose favour the 
same was passed, but in the present case, the Legislature had 
promulgawd two Or&naafes in order to remove the basis on which the 
judgmml of the Supreme Cpun was founded. cbercfore. this judgment 
h u  no b r i n g  onlre present cue.  [p. 23341 T 

Date of of LCs would not be crucial under section 30 of 
the Curtom A C ~  to usess Tax as such examining from this angle as 
well, it can safely be conc~uded hat. merely for h e  mason of openis 
LC$ up to the date of the letter from the Federal hfinistry the care of 
netitioner would not fall within the category of past and closed r -  ~~ 

transaction. 1% 23351 U .. - ~~ -. 

B& th ~rdlnancer conuin non obstante clauses. raising 

presumptions tha 't the provisions of the Ordinawe shall prevail over any 
other law for the time being i n  force and including but nol limited to the 
Protection of EconoFc Refoms Act. 1992 (XI1 of 1992) and 
nowithimding any decision or judgment of any forum. aulhority.or 
Coun. no person shall, in the absence of a notificalion by the Federal 
Government published in the official Gazete expressly granting aad 
affirming exemption from custom duty, be entitled to or have any right 
to any such exemption from or refund of Customs duty on the basis of:- 

Facto Belarus Tracior Lul. v. Government 
of Pakistan (Iftikhar hluhammad Chaudhry. 1) 

/. relief to the pedlioner. If the basis 01' h e  judgment i.e. authorization 
Inter has been successfully removed, how can the petitioner be enti(led 
to che relief on the basis thereof. So far\;$ Protectiw of Ecowmic 
Reform Act. 1992 is concerned. it would not provide any relief to 
pnitioner in rhc face of non obstan~e clause therein. Ip. 2336) X 

Abdul Hamid and another v. The state PLD 1963 Kar. 363; 
InterpreIation of Statutes 7th Edition (page $57); Mchreen Zaibun Nisa 
v .  Land Commissioner. Multan PLD 1975 SC 397; Al-Samrez's case 
1986 SChfR 1917; Hotel industries Ltd. v. Pmvince o r  West Pakjrun 
PLD 1978 Lah. 53; Barkat AIi'v. AdminisIralor Thal Development 
Bhakkar PLD 1978 Lah. 867; Muhammad Husrain v. Muhammad ZOO0 
SCMR 367: lncom~%aw~ft%:er. Central Circle-11. Karachi v. Cement 
~gencies PLD 1969 SC 3?2i,N.D.F.C. v. Anwar Zaib White Cement 

; Lld. 1999 hlLD 1888:Provinc.e of East Pakistan u. Hasan Askary PLD 
1971 SC 82 and Moossa and Co. v. Collector of Customs Karachi PLD 

1 1977 Kar. 710 nl. 

, . 
' --Lalute- of dwlaratory nature ordinaiii). ' operate retrospectiyely. 

Ip. 22291 K - - 

ti) The lloctrine of Promissory Estoppe~; or f (1) lnterpretasi08' or ststutes- 

(i i)  On account of any sorrespondence: or 

(iii) Admission; or - 
(iv) Promise; or 

(v) Conuniunenl; or  

--When a statute enacts ihat somhing shall be deemed to have been 
done which in fact and in rruth was not one. the Coun is entitled and 
bnuad to ascertain for what purposes end between what persons the 
mulory fiction is to be rcsoned to. [p. 23321 R 

~ ~ 

,vi) C~ncessionary made or underst&nail~g given the hasis for the jcdpent  in favour 01. a pafly is removed, 
in writing or ol)le~i*; 

' affect the rights of a pany in whose favour the same was 
puled, but when the Legislature had promulgated Ordinance order to (vii) B; any Government depanmenl or authority. [p. ' tmove the basis on which the judgment wav fouoded, said 

Conlents of the Ordinance N ~ . X X V  of 2002 arc identic have no bearins on h e  care. IP. 23341 T 

of Ordinrnce X X ~ V  2002 except incotporndon of the Prov (W Customs ~ c t  (N 01 1969)- 
31-~(1) of the C U S ~ O ~  Act. 1969 with r a m s ~ e c t i ~ ~  in 

Sale$ Tax Act, 1990. [P. 23361 --S. M--Date of opening of let te~of credit would not be crucial under 
S.m, c*st~ms Act. 1969 to assess Tax. (p. 23351 u 

~ ~ * ~ ~ i ~ ~ ~ i ~ ~  lener by the Ministry war not issu 
releva exef,,,ive authorities of the Federal Government in C*t'tutlon or PWU (lV3)- 
wi,,, the pmvi+iolls of Anicle 90 of the conrlitution of Islamic 
Of Palristan rebd wi& Ru(e 12 of be  Rules of Business 1973,. *. 185---Civil Procedure Code I\' of 190s). 0.1). ~ . 2  a S, 

with @ reasins q t  au(horizolion letter was no1 gazetted earlier hearins of the matt'er at diflkmnt neither there 
to anend 'tp an aspect of the case m r  the mspandent. 

make it public therefore, it could not have rily could haye been allowed ,o asme to the irrelevant 
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contents of' letter expressly pro~ided that all concession provided 
the first Phase of scheme would be available to the petitioner as and 

were issued to it to open letter o( cr&il before 30th June. 
1996. This [ewer was followed by anoukr letter: dated 2 7 ~ 1  J,,,,~. 1997, 

lhe 'h(lNFAL', by wag of a corrigendum. stating therein that 
 ati ion letter issued in favp.ur of the petitioner ,br he second 

factor Scheme was subject 10 a m e n a n t  lo he 
ed price Of the Taacc would be enhanced in the of any 
. in the ~ ; i h z g e  %re of US ~ ~ l l ~ ~ ~  over Rs.35.72, 
e. it was clarified th&'bricce 01. ~s.2.30.000 agreed upon 

the Petitioner. wah on the assumpiion that no sales T~~ had been imposed and that concession,provided undcr S.R.O. ~ ~ . 9 2 1 ( 1 ) , 1 g ~ ~ ,  

2 n d  September. 19% would continue in favour peli~oncr for 
tk impon dl' the Tractors. It was the case or the petitioner that despite 
clear directions noted hereinabove hlidistv o&fjnince imposed upon 

Respondents Nos.2 to 10. Sales Tax a r A e  ralqof 18%.  ust toms Dutyat the rate of 10% and the 
D~~~ of hearing: I ith to 14th January. 2005. Senice charger at  2~+espective1~. ~lerefore .  it invoked the jurisdiction 

Of learned Lahore Hbh Court for the redresral of its grievance, by filing 
JUDGMENT Cmstimtion Petition No. 21972 o r  1996, but could gel as the 

having become infructuous in view of the 
de learned Deputy Attorney-General. representing (he 

f Pakistan that the matter in isrue was examined by the 
ordination Committer thereinafter referred to as -EcC-) 
On of the Court was drawn towards the approval granted 

cOmWlenl aUaQrit~ whereby certain adjust&nt had place 
Awami Tractor Scheme. Leaving the petitioner at liben,. to rile 

10 question the adjustment made by (he ECC. the High 
of the petition vide order. dated 24th ~ ~ b ~ ~ ~ ~ ~ .  19g7, 

er preferred ICA. which was alloyed on 4 h  Augur,. 
IinE that petitioner was entitled to avail all concessions like 
from !he p a m e n  oi  ust toms ~ u t y  and sales T ~ ~ ,  in the 
er and to the same exlent. which were made available under 

~ . ~ . 0 . ~ ~ . 9 2 1 ( r ) 1 1 9 9 4 .  dated 2 n d  September. 
Tractor Scheme qua the import of 10.m T~~~~~~~ 

~ . ~ . 0 . ~ ~ . 1 1 8 9 ( 1 ) / 1 9 9 J .  dated 11th December. 1994. Accordingly 
rider the authorization Ietter:+datcd 26th J ~ ~ ~ ,  1996 and 

scheme war implemented and on the accomplishment hereof. Ux S. "5 Nos. I and 2 were restrained from wilhdra\ving or 
to hereinbefore were subrtituted with S.R.0. N0.388(1)1 

the same 10 the dk?d~enta& of  the petieioner, 

Against the ordc: of ICA &nch. the respondents approached 
un by filing petition for leave to A,$&) being ~ ~ , l ~ m - ~  of 

on 9 h  October. 1997. leave was granted and finally appeal 
launched Awami!Tr~cpr Scheme NO. It for imponins 10,000 Trace c ~ e d  on 1st Sepfcmkr. 1999. Contents o r  concluding 
As the peli,ioner in fultilling the specillcd conditions for under thus:-- 
impon of T~~~~~~ including the one to sell a Tractor at a price, 'In *e Esull. there a p p a r i  to be force in &hc~o~tent ions  
R o , 2 , 3 0 , 0 ~ .  therefore, h e  letter of authorization was issued 10 it by (he earned -Atf?rney-General.  resultant^^, the appeal is 
2,jlh June, 1996 by h e  Ministry of ~ o o d .  Agriculture and Lives and h e  judgment of *e High Coun is set aside, rhere 
aoven\-t Pal;islan (hereinafteer referred to as 'MINFAL'). t* 
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/ 
nd Service Charges. As needful was not done. therefore, petitioner 

raised by the parties.' filed instant petition for initiating action for comempt of court 
5 .  Petitiomr preferred a civil Review Pctition being No.80 of -. , 

\ .  following quenion emanates br 

CMunillcd contemot of Coun by 

The above-wwd.review petition was allowed vlde judgment. d a d  . l . ~ h  
February, 2001. Concluding para. therefrom mad bus:-- 

COUIUel contended &at as s.&tter of right petilioner 
eb*of C u n o ~ D u t y .  Sales Tax a d  service ,-hrges 
493.467.838 (four hundred ninety thrn  million, four 
C S  lhousand and eight hundred and hirty eight) which 
Overed ffOm it by encashing iu  m~ndit ioml ba& 
d by it in pursuance of order of &is coun, 
nstcad of doing needful the custom vide 
ay. 2001. asired.the petitioner to submit a ceancate 
COUntaal, confirming whether [he incidence of sales 
sed On I0 the consumers and reiterated this demand 

Aci. 1992. that \he bank guarantee had been furnished 
umonditionall~. However, petitioner wiihout prejudice to i ts  ease in 

cenificate from heir chartered Accwntpnt and 

rifying hat during ae from lst July, 1996 
Sales Tax has been ,.hargd on Lhe invoices 

ny but surp"si,,gly inslsad of 
d. the C.B.R., while defying he order of his 
aV. 2001. declined to accede 10 the o( 

petitioner on h e  plea that it had set up a committee to look inlo [he 
e 1.e. ahelher the burden of Sale-ax hrs bern on or by pelidoner vide letter, &led ~ U I  April. 2002.  din^ lo him 
ice was adopted witlr''a Mtw tL,tloudvio~ate/rever~~ he judWnt of 

Court. He emphqsized that'(he C.B.R. had no legal aulhorily lo 
such objeclion for tho first tihe.Though air plea was available to 
a t  the time of hearing 06 CRP'NO.BO of 1999, thus he respondenui 

ere estopped from raising Msdplea, 

0. He argued ihat petitioner furnished bank guarantee equal lo 
Sales Tax aM Service charges in pursuance of 

them. dated 9Ih October, 1997 in civil pelition, 
7. H ~ ~ ~ ~ ~ ~ ,  afwr h e  decision of Civil Review P e t i h  No. fore. as soon as the judgment pass& i,, civil 

1999 vide judgment, dated 19ch February. 2001. pelicioner dated 1st September, 1999 was on 
the Cenual Board or Revenue (hereinafter referred to 'CBR February. 2001. h e  petitioner as a matter of right was emitled to 

ut C A R .  on one pretext or h e  other deferred 

1 
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,he payment in clear violation of the judgment passed in Civil Review T- CuStOmS duly, Sale. I&.\# Ser:iCe charges and other uxes  in he 
petition ~ 0 . 8 0  of 1999, dated 19th February. 2001. According to same manner and lo the sameextent which were made available 
the C.B.R. could n6t be allowed on any ground, whatsoever. 10 under the original Awami Tiactor Scheme in reladon to import 

. s ,  , . .: 
implement QC judgqent. including the questionr which an: now k i n 8  of 10.000 Tractors by it quier ~e authorization, dated II * 

. $3 
raiscd for the first time'. 26-6-1996 and respondents I and 2 are hereby reslrained from . . s j  . 

n'ithdrawing or. amending the same to the dhadvanuge of 
11. on the other hand learned Attorney General for Pakislan U S  

ki! . .. 
h e  appellant. The parties are however left to bear their own 7 6, 

by ur. MuhammadAfzal Siddiqui. Advocau Supreme Coun come 4: 
costs: .- ~. / .< 

> - 
at he time of hearing of the Review Petition before :, 

even in the earlier litigation there was no qu~Sti0n before Cou* 14. Learned COuISel lot petitioner in order to substantiate hi$ plea . , . ,  .,! 
deteminalion 'whether incidence of Sales Tar has pasKd on 10 relied upon the following judgments:.- . . 
consumer of Tractor or not". He emphasized that the burden of S ... 

I .  Hadkinson v .  Hadkinson (1952) 2 AII  E.R.  566: T~~ to be shared u l t i m e ~ y  by the purchaser. therefore, to aster .% 

he correct position a committee was constituted by the C.B.R.. who In chi5 Case it i5 observed that it was the plain and ; 78 no internion to nou~iviolatelsevere the judgment of the C o w .  altho ohligation of every person against. or  in respect of, whom an I, .. 
judgment dated 19th February. 2001 contained no directions for order was made , I  , , ;.'# 

of c u s t o m  DULY. Sales Tax and Service Charges. a Coun of  competent jurisdiction to obey it 8C :.;$ unless and until it was discharged. 
mantinu, respondents had received evidence that Tractors ha 

by h e  petitioner at higher rate ranging between R5.399. 2 The state V. hfuhsin Timizey (PLD 1964 (W.P.) Lahore 
4,35,000. inclusive of Sales Tax. etc. qua the price fixed 434): 
' ~ { ~ N F A L -  i.e. Rr.2,30.000, therefore. it had become all the m 
necessary to probe into the matter. In this case Court observed that the 

authority in its adminislrati\,e function 
12. Learned ~ttorney-General also contended that the prixipie gmss kind. In this case respondent 

enrichmen is fully invoked in the judicial synem of this District and Sessions Judge. Dera 
notwith$mding the fact whether adjusunent of the tax ha?. got the Chief Sec reuv  to the 

hacking or not because if it is esuhlished that incidence C M u h b g  objeclionable remarb against the High court ,;. : 
customs ~ u t y  and Sales Tax have been parsed on to the COnSUmerS which were not only read by the Chief Secreury bur it . . , 
the importer. then latter is act emitled to h e  refund of the mIU-2. was also read the o$ers .who dealt s i t k  it in the course of :?  

\ their duties. as such respondent was found guilty for the . ,  , 
13. 11 may be noted that instant proceedings have k e n  institute . . 

contempt of Court., , . 
initialing action idr contempt o i  Court against ihc C.B.R. ' officers. A careful perusal of the judgment. dated 1 h h  F e b m  3. Dr. A.N.hl. hlahmood v. Dr. b l . 0 , ' ~ h a n i  VC. (PLD 1967 , reveals that on accepting the review petition. the j u d ~ n t  Dacca 67) 
Appeal NO. 1176 of 1997. b l e d  1st September, 1999 n'as recalled 
result whereof the judgment, dated 4th August. 1997 of Lahore this case, the High Court o i  East Pakis~an (Dacca, has held 
cwn stood restored. T h e x  two judgments do not conlain any that the object of the discipline enforced..by ~ o u n  in case of 

'cwlemp? is nO<t? ~indicatc the dignity of the judge in person. p e t i l i o ~ r  would be entitled lo refund of CUS~OM Duly 
but to Prevent undue interference with the adminisuation of T~~ automatically. For convenicnce sake concluding para 

judgment of High court ,  dated 4th ~ u g u s t ,  1997 is r justice or the dohe  of  an act the tendency of which is to deprive 
hereinbelow:-- the Court of  an unfettered course with a view 10 dispense even 

handed and impartial justice in accordance with law, 11 is a 
"(18).  For the foregoing reasons. we accept chis appea of our legal system that the Court should call upon the 
aside order. dated 24-2-1997 passed by the leaf delinquents. if so found, to answer for the impediment ,,.hich 
and hereby declare   bat the appellant is entitled to ava they caused to the neady course of judicial 
concessions as regards exemption from the p administration.. . ." 
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4. Ekka Tonga htaqdoor Union. v. The Aligarh hlunicipal 
(AIR 1967 Allahabad 93) 

In this case it is held that the orders of the Courts are to be 
implemented and acted upon with promp!itude. If iheir 
implementation is unduly delayed, it would arnoum to showing 
scant respect to the.Coun concerned and its judicial profess. 
which would obviously be a serious contempt of that Courl. 
even though the person sought to be injuncted or restrained 
might have had no intention to flout the order of thq Couri. for 
in many cases the very object of oblainmg the order of slny or 
renraint would be rendered nugatory and the thing sought to be 
enforced or reuained by. the Coun might be accomplis 
completed such as in the case of stay demolidon etc. Moreover. 
considerable delay in carrying out an order of a Coun after 
notice, withogt adequate explanation for laches, would by itself 
constitute serious contesnpt of Coun inasmuch as it tends to 
undermine Uh preaige'and authority of a Coun of law and the 
efficacy of i d  judicial process. A person who has o 
order in his favour from a Coun is enlitled to ins1 
its dclayed implementation would discredit the adminisir 
justice. 

5. Syed Atiab Ejaz v. Thc Siatc (PLD 1978 Lahore 361) 

In this case $he learn+* High Coun hcld that in a casc of 
contempt of Coun the plea of intention. however. gwd it may 
be. cannot &vide defence for flouting the order of the Cou?, 
because the order.of the,Court is to be stricdy complied wilh' 
and its compliance is a matter of strict liability. a 

6 .  Sri Kirshna Singh v. Mathura Ahir (1981) 4 SCC 421 

In this case a decree was passed against the petitioner for 
delivering the possession of the propeny to the plaintiff w h i  
was maintained ultimately by the Indian High Court, adjudgiw 
that the petitioner Sri Krishna Singh and others 
and yere directed to be evicted from the property In qu 
despite of  it. possession was not delivered in utter di 
Supreme Coun's order and trying to delay or  defeat 
decree for delivery of possession by adopting ingenious 
and subterfuges, therefore. proceedings were ordered to 
against h i  for contempt of Coun. 

7. Issacs v. Robemon (1984) 3 All E.R. 140 

It is observed in this casc that order made by the Coun 
unlimited jurisdiction in h e  course of contentions benw 

: ..', 
\ ,  
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orders that are ‘\aid' in h e  sense that the) can be ignored with 
impunity by those persons to whom they are addressed, and 
orders ~vbich are 'viodable', In the sense that they may be 
enforced until set aside, since any order must be obeyed 
unless aiid unti? it is set aside and there are M orders which 
are <aid ipso tacl6 wiihout the need for proceedings to set them 
aside. 1' 

8 .  X. Ltd. and another v. hiorgan Grampian (Publishers) Ltd. 
and others. (1990) 1 All E.R. 616 

In this case it is held that right of audience can be declined to 
contemnor who no1 only refused to obey the ordcr made bv the 
- 

Coun but also rejected L!e auihorii! of the Coun to mace an 
order binding on him. 

9. Rana hluhammad Akram Khan v .  The Slate (1993 PCr.U 
2OJ-l) 

In this case il is held that Disobedience or non~compliance o f a n  
order passed by the High Coun whether. intentionally or 
negligently and that too by a public functionary amounts to a 
contempt of Coun. 

10. Anil Sharma u. Virmani (1996 CI. LJ 3137). 

'Learned counsel cooaeod.sd th& in this case the Court has held 
that i: is se:cled proposition of',law that the Contempt of Court 
cannot go behind h e  ordcr. The opposite parties cannot be 
permitted to judge the merits themselves of an order quashed by 
High Court or they cannot,be permitted to defy the Couri's 
order on the ground that the order is not correct. If this is to be 
permitted. Ule entire ~3di i ia l  strd;ture wili iall dpwn and every 
person w i l l d e h  the orders on !he ground that the order is not 

.. 
correct." '- . .. - ~ . -  
Thedore .  learqed aouosel's submission was that in instant case. 
the C.B.R. had absolutely no authority to appoint a Committee 
for the purpose of ascertaining as to ahether the incidence of  
burden of  Sales Tax has been passed on or not. 

11. h1.F.M. Y Industries Lld, v. Collector of Customs (PLD 
1996 Karachi 542) 

Learned counsel contended that in this judgment it has been held 
that it is totally unprecedented that a department would await the 
advice fmm the administrative agency before the implementation 
of the order, as it had happened in the instant case that the 
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co l l e~ to r  instead of refunding the an~ount. bFany F a o n  who has pasoed the High School Examination .in 

approafhed the C.B.R. to avoid the effect of the judgment. - Pakistan remcts his stujborn and unreasonable attitude. 
thewfore, stricdy in accordance with the Obse~aLion made in 
,his reported judgment instant application has been nled for the 17. IVyalf Tee Walker et al. v .  City of &mingham (US 
orocecdings of contempt of Coun. Supreme Coun Reports (388 US 307) 

- 

*bhijit -rea Company Ltd. v. Terai Tea Co. (P.) Lid. ( 1996) I 'In this case it is held ha! as a general rule. an unconstitutional 
1 e r r  <SO SlatUte is an absolute nullity and may not form the basis o r  anv 
8 .,LU *"* - 

I 
- - 

legal right or  legal proceedings. ye; until its unconstitutionali& 
tn h i s  case the Coun observed that the arms of h e  Coun are has been judicially declared In appropriate proceedings. 
long enough to reach in justice rhere ter  it is found. Person chveed with its observance under an order or dxwe 

~ ~ 

should be dealt with appropriatel~. may disregard or violate the order o r  the decree with immunitr 

13, ~~~~~d Naw,azish Mali): v .  Ghulam Rasool Bhatti 1 19g7 from a charge of contempt of Coun: and he may not raise the 

S C M ~  193) , '  question of its unconstitutionality in collateral proceedings on 
appeal from a judgment of  conviction for contempt of he order 

lt is hield in *is ease that 10 disobey or disregard an order. o r  decree ....." 
direelion or process of Court which a person is leeally bound to 

wilful breach of any undenaking given to a Coufl, any-.aC' 
15. Learned Attorney-General contended chat in a b j e ~ e  of a 

intended to or  which tends to brine the authority of the Court 
f i ~  direction to refund Sales Tax to petitioner or for that 

the admmiaration of law into disrespect o r  disrepute and lo duty. no criminal liability of contempt or court can be 

obstntct. interfere. interrupt or prejudice h e  pmfess of law or upon the C.B.R. or its OftEers. He referred 10 the following 

he due course of any judicial proceeding fall within the category . .. . ., 
of contempt 6f Court. 1. Hagat Ah& khan v.,hashir Sadiq (PLD 1952 Lahore 48,. 

14. A I ~ J C ~ ~  Trust v. Federation of Pakistan. tPLP I*7 I n  this case dking pende&y of a suit. an order was passed on 
SC 84) 

. . 14th March. 1951 by a learned subordinate Judge, directing to 
the respoodents to takt  the delivery of  the machinery which had 

ln *is case h i s  coun h'ild that if all the Executive and ~ud:lcial arrived at Karachi in .presence of the petitiooer or his 
auhori,ies in Pakinan are unable to act in aid of the Supreme represenutive or at any rate. atlcr giving puificient opponnnity coun and judgment is not implemented. then Such situation 10 IhE pelitioner or his representative ro-be present. IT. in spite 
would be open to be construed as impasse or deadlmk and of h- aeget i rkner  was notpresent or  represented the delivery' 
would to very unhappy situation reflecting iailum of should be u k t n  after informing the Coun. .Allegedl!.. wspondcnl 
Constitutional ma chin^^ .... too): ' jel i \rr i  of the machinery on 25th April. 1951. without the 
15. ~ ~ ~ ~ ~ m t  of s k i h  v. hluhammad Hussain (2000 SCMR order of ihe Coun. Thus it was alleged that the order, &led 

1241) 14th March. 1951 had been coaravened. Ultimately, a petition 
was filed on original side beiore the Lahore High cour t  

ln this care the concerned Officer instead of implcmenth section 3 of the Contempt of Coun Act, praying that the 
order thought thnt tiling of review operate automatic $ 6 ~  respondentl be proceeded against and adequate punishment 
,his court observ&d that the officials concerned. prima facie. according to law for having committed contempt of Coun he 
found guilty for contempt of Court for having failed subordinate Judse be passed. In view of these furs. the coun 
impleqwnt the order of this Court. formulated a question *whether in these circumstancer can it he . . ~ . - ~ ~  ~. .. 

said that there was a con!rarention of' any direction made b!. the 
16. Z *dil Hayat Khan Of lindh lPLD 

learned ludge. such as. could invite penaides of ,,,e nature 
Karac,1131) ' in Contempt? The learned Judge anr$r.ered tht 

ii h;ld in &is case that the act of justifying the disobed questlon as followed:-- 
of the Coun's Order, which is very clear and can be under In my opinion answer must be in negati1.e. Firstly if 

L 
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contravention of an order is to be visited with penalties of a 
criminal nature that order may be in clear and precise terns. 
setting out the obligationr resting upon the person affected in 

and unmistakable language. The obligation must not re? 
upon any implication to be derived from any words used in 
respec, of other matters by the Coun, it must be couched 
express terms and must be brought directly to the notice of the 
party . " 
2. slate o. p*istan,v. Mehrajuddin (PLD 1959 SC (Pak.) 147) 

IQ this judgment it has been held as folloWs:-- 1 
-lt ir true that the usual method of enforcing a judp 
graniig an order of mandamus is by cornmimen\ for conte 
but a mandamus must be of an absolute nature. An 
directing the reinstatement o i  a person in a great 
Depa-nt is not om which can be executed On the in 
involves a great many considerations such as S 

suitabilir)., salary, and treatment of the pe r id  of absence 
which are exclusively within the competence of che re1 
executive authorities and can only be decided b y  

aft& a good deal of examination and care, id 
the exercise of di'credon and judgment in regard t 
complex matters. Therefore. an order directing the reins 
of a person cannot be regard& as an absolute 
m a m u s ,  non-compliance with which may peremptorily 
visited by a proceeding in contempt. Id the present Cases. 

s orders of ~ ~ n d a m " s  were themselves incompetent 

herefore. for that reason as well. the High C0un Should 
hesitated before issuing the notices in contempt which 

Learned Actolney-General in view of above observation 
that firstly neither this Court nor the High Court had 
absolute direction for the refund of the Cus:OmS Duty 
Tax, ex. ,  therefore. the C.B.R. acted within i s  jurisdic 
was competent in, law to ascenain as to whether inc 
Sales Tax had been passed on or not. . 

3. Qadeer Ahmad v. Punjab Labour Appellate Tribunal 
1990 SC 7871. .-. . . 

In this case petitioner got an order from the High 
Bahawalpur in Writ Petition No.1851197PBWP. in 
whereof the order of his dismissal from service,was 
leaving upon the respoodenrs to take fresh action 

petitioner in accordance with la%. However. he was not 
reinstated. Consequent upon the order of  the High Court, 
respondent issued him an inquiry notice and suspended him for 
four days and afier holding inquiry. he was dismissed from 
service. Before passing of the fresh order of dismissal. the 
petitioner moved an application before the Lahore High Court. 
Bahawalpur Bench, seeking implementation of the order, dated 
25th February. 1980. reinstating him with back-benefits. It was 
funher prayed chat the respondent be proceeded against under 
contempt of Court Act, for deliberately avoiding the compliance 
of the order of his C o w  or any other appropriate order may be 
passed. The High Court dismissed the pet~tion filed by him. as 
such appeal waJ tiled before this Court. Arguments were heard 
and judgment was resenad. In ihe nreantimc, petitioner filed a 
bliscellaneous Application against the dismissal order, dated 
27th hlarch, 1990 a i th  the Labour Appellale Court. who set 
aside h e  same vide order. daied 18th September, I990 and 
direcied his reins?akemsn~ @to service with certah obsen.ation 
made therein. Apainst such order. two appeals were filed which 
were disposed ot'.by Fabour"Appel1ate Tribunal on 30th January, 
1981. Xleanwhile, when the appeal came up for argunrents with 
refcrence to the contempt of  Court. this Court observed as 
under:-- 

' ......... In order to make out a casc for- contempt. it was 
necessrq to egablish a specitic direction 'and its breach by the 
party. In the ca&in hand do express order was parsed in the 
judgment u.hic)l was beiig utilized by the appellants for claiming 
payment of  back-benefits. Therefore. in fact no breach had taken 
place for which the respondent could be held in contempt." 

Learned Attorney-General heavily placed reliance on h i s  
judgment and argued that comparative study oi' the judgment of  
Lahore High Court. dated 4th August. 1997 as well as the 
judgment of this Court in Re\.iew Petition. clearly demonstrate 
that no directions were made for thc refund of the Customs 
Duty. Sales Tax and Service Charges by any of these Courts. 

4. hluhammad Sadiq Leghari Registrar High Coun of Sindh 
(PLD 2002 SC 1033). 

In *is care a larger Bench of this Coun dealt with the case of  
contempt of Coun wherein it was alleged that the apwllant 
being the Registrar of High Coun of Sindh (as then he was) 
violated the order of this Coun. dated 28th hlarch. 2002 by 
submitting a repon whether ConsCitution Petition No. D-1062 of 
1994 (Feroze Akbar Khan v. Government of Pakistan) was 

: 4 ' - 1  i 



- 
PAKISTAN TAX DECISIONS . Fact0 Belarus Tractor Ltd. v. G o v e r ~ l e n l  2309 

of Pakistan (Iftikhar Muhammad Chaudhry, J ,  

heard by a Division Bench as reflected in thc order. because has to be determined on application or judicial as to 
ambiguity surfaced on having seen the cause list of High',COun whether the appeliant deliberately did not submit the on 
of Sindh. according to which the case noted therein was fixed account of having personal interest in any of h e  paflies to cause 
before the learned Chief lunice of the High Court and the damage 10 the other pany in the case in which the report was 
detailed order spewed that the same had been signed two called or had any personal interest which, if proved or 
~ ~ ~ ' $ 1 ~  ]udges(a$ it was heard by a Division Bench. When Ihe esbblished would make the act of  non-submission of ,he repon 
case bas t e e n  up on 15th May, 2002, it was found that m l a  'ide. In the absence of any of these factors and element of 
report had not been submitted by the Reeistn Contumacy. his conduct could not be held 10 have suffered from 
Coun Of s i d h .  ~ l a o u g h  i n  addition to the 0 mila or COntemptof Coun. It has been held in the case of 
co,,,,,,un~cation~ a was also issued vide letter. dated 4th Behawat v. The state PLD 1962 sc 476 that mere 
&fay, 2002 to submit the report compliance of be order. compliance of an order. in the absence olconturncy. 
H ~ ~ ~ ~ ~ ~ ,  on 15th May, 2002 a Bench of chis Coun Pa amount to contempt of Court.' 
order directing appearance of the Registrar 10 appear 
in and explain to why proceedinp o i  con1 From the @"'et?ents' 1 b? both the sides. inter alia, 

following principles emanate<-. couq my no, be initiated against him for non-c~mplianCe of 
H~ submitled mquisire repon and also filed a rCq1Y lo the ( 1 1  Orders h d e  by a ~ 0 , u n . o ~  unlimited ,jurisdiction in ,he course 
and sought time to funher probc inlo the .matter- of continuous luipation are either regular or irregular, i t  is 

desired by ,this Coun: The learned Bench of l h i ~ C ~ 1  mi~leading.10 draw distinction between that are -void-, 
having caking into consideration this reply. conclude *at he had in the sense that they can be ifnorcd \via impunity by those 

contempt of Coun and had also interfered in the persons 10 whom the? are addressed. and orders which are 
procee~mgs of adminisration 01' justice. for which no sincere ""oidable: in the sense that * q - m a v  be enforced until set 
regrets or unconditional apology had been tendered b?. him, _ aside,- s!n& any ordcr must be obeyed unless it i j  set 
,herefore, on the basis of such tindings, hC was heid $uiitY Of asidi-and there are no orders which arc ipso facto 
contempt of Court and was accordingly punished and awarded tho need for Proceedings to set them aside. 1 1 9 ~  (3) ER 

With *is background. I.-C.A. was filed and lhis 140 (Issacs v. Robertson]. 
formulaed a question 'whether the conduct of 

with the auending circumstaXeS and 
( 2 )  Ii a conrravention of an order is to be visited penalties of a 

cslabibhed, on record, did conslitute an act of co criminal nature that order must be in clear and 

coun, a; envisaged under Article 204 of the selling out h e  obligations resting upon the p.rson in 
lrjamif ~ ~ ~ ~ b l i c  of p&istan and the provisio 

clear and language. The obligation must not rest 
court A C ~ .  I W ~ ?  ~ n d  the answer was as follows:-- uCon any implicauon to be derived irom and words used in 

respec1 of other matten by the court; it must be couched in 
- ~ d  may observe at the very outset that a diitinflinn h and must be brought directly to ae mtiec of the 
& y d e  between a case of contempt of Court based par'?.. lHaYat Abed Khan u. Bashir Sadiq (PLD 1952 ~~h~~~ 
or yioladon of a judicial order in the nature of temp 

A 

injmction by a pany whereby such panY was retrained 
acting in a particular ntanoer but in spite of service 

In view Principles discussed in above judgments. it is 
having come lo know of the passing of such orde 

ed learned AlloineS'-Gmerai that without prejudice 
to alter he position to his advantage so as lh'r pleas. in absence or any specitic directions to refund sales 

hjullElion and act of mere wn-sub ex* and lor lack of contumacious acts by ,he 
repon called for by the Coun by .an Officer of the its ofticerr. no p r ~ e e d ~ n g s  for contempt of. court can be 

case, \he court would take strict view gainst thFrefbrc. he Prayed for the rejection of he 
:> .-, 

dcfimce ot the judicial order would be itself j \ 
pre+~rnprion that the doer of the act was guilt have cohridered thc',~rgumenls of both he sides. keeping in coun ,,,,leu he. proves otherwise whereas in b e  relevant record m a b i m e d  by this court ,  to 

* 

, . 
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25. A cucful permi of chc judgrmnu relied upon by thc learned 
c o u w l  for pai~iincr mulr tbaI:- 

- - 4  

[ZOO5 
20051 Frcto Belwc Tnctor Lut. v. Oovernmcnt 2313 

of Pakisun (Ifiikhar Muhlmmad Cbrudhry. I )  

exmining the question of comuuctive n judiuu in rc0rd.w with 
seetion I I. C.P.C. had laid doam the lollmiel fwe principles:- 

(1) The matter directly md subsunwly in hsue in th rubscpoent 
suit or issue must be ihe umc matter wMeh war directly .od 
subruDlillly in &sue eicher actually or co~ruct ively in tbe 
former suit. 

(2) The former suit must &ve becq a suit ktweC. Ihc s l m c  panic1 
or be~wcen prnier under w M c y  or rnpnc of llum claim. I , 

(1) I,, p,rdoors e w  (ibd) h w u  held lbsl if 1 Plea avrilablc to (3) The ~ n * r  1s af- mqi have ihiga~cd under & 1- ~ t l e  

prr* 
r,i! cd ie r  mcmd of litigation but the rune w u  in Ik fformr ruit. 
lbcn in mbo#DYa p r o f d i g s  tdd  pany (4) The Coufl which h i d e d  ihe former suit must bve ke. coun 

d w  cbe sw quercioa in view of the p m ~ i m  bf 
11 a otder 11. Rule (2). C.P.C.. WltcfW in ium1 

CanPC-1 to uY fie Subrequent suit in which such hue is 
rubscqumuy rdscd. * ,,. mm had oo occasion IO p M . *  emtion 

to incid= 01 put@ oo the burden of Sales Tax u a (5) m t e r  dimuy and subuatillly in issue in ~ b ~ c p ~ , , ~  
dmgethu 1 differtot q u ~ l i ~  WW kfm the Coufi* - heard a f i U y  Widcd by ibt covn in 

p w r d y  in vicar of tbc &I ~ W o d * "  befor 

the ~ i p b  coun writ petition ad in I.-C.A. in' 
in Ciu Revim Petilioa No.80 of 1999. However. , far the -8 in Civil Appeal NO. 1176 of 1997 a 

collfemed, acy were the their gricv 

to - of j~-1 of the HQhCouN 
1 . 4 . ~ .  NO. &( of 1997. Uurcfor, it was m t  kgdly vsibE 
for cbe mpndmu to rgiute chi PO&. 

(2) 10 ~ u l t * ~  care chic COW bnr held -tionale 

behind c ~ m c t i v e  rn judiiau is aha1 if Ihc Wits have had 
pn opponunity of usening r ground in ruppon of h i r  Claim or 
dcfemc 8 f-'tuit d IUW m t  dwc SO, * Shall be 
d- up bve mch ground in the former suit and it shall 

be d& chrt wrh g d  hd kea .Id decided Ilk Clwlc (E.P.) Dacm v. 

,, ~ ( L Q  M been rutally in i s m .  P- 
78 SC 61). C m s c e ~  J u e  w w u  ~ ~ d .  

I u l  be prrelu~ed fmm nirine chw g r o w s  in 1 mkqurm* 
suit. 

o&,.j (1993 
n s  v. N.loer-uCHupn 

(3) Z. B&k Abmcd'~ cue. faU& f v. M- j&l 
~~i~~ a n  ~0.172. d a d  30th July. 1962 wm 
MU& bd ktn 0baahVd Ud ~ l l ~ h n c d  - 

,,&$pmeauba lod ia m n d  round of 1 i ~ ~ ' i " ' '  
guntion wu &&. therefor. in this context it W u  
cbc peti- rn ghi~ luge can001 due ou( rc-1 
whifh ky out U, I U V ~  proved h chc fint of Li t i~dm. this b a f  it noted th.1 in order to rnknd thb 

it is -'W to O b k m  UUI during the carlkr h d q g  of 
26. I,, it b to be m ~ e d  that Klhis Court in r dlffemm -gee. pointed OUI by ihe 1 - m  counrel. nci(ber 

p rovke  of mj .b  v. a d  .%u (UX)O SCMR 1172). Wh 

rm 
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there was any occasion to attend this aspect of the c q e  nor C.B.R. coulld 
hav a n  allowed to argue this point being irrelevant at that stage. As 
observed while attending to the question of res judicata that instant F 
question was never agitated earlier, therefore. in view of such 

( observadon, it is held that the C.B.R. is not precluded under Order 11. 
Rule 2. C.P.C.. to raise this point for the reasons uhich will bc assigned 
hereinafter. 

30. 11 is to be doted lhat Sales Tax is an indirect tax. burdcn u~hcreof 
is to be borne by the purchaser and the vendor is bound to reimburse the 
amount to the Federal GoveMnent i s  t e r n  of Section 3-9 of the Sales 
Tax Act. 1990. For conveiience same is reproduced hereinbelo*:-- 

3-6. Collection of excess sales tax eve.- 

( I )  any person who has collected or colleeu any tax or charge. 
whether under misapprehension of any provision of this act or 
ohrwise,  which was w t  payabk as tax or charge or which is in 
excess of the tax or charge actually payable and the incidence of 

4 .  whiih has been passed on to the comumns. shall pay the 
amount of tax or charge so collected to the Federal Government. 

( 2 )  Any amount payable to the Federal G o v e r m m  under 
L ' subsection ( 1 1  shall be deemed to be be arrears ol  rv; or charge4 
a * I  payable under this Act shall be recoverable accordingly and no ..-- claim for refund in mpct of such amount shall be admissible. 

32. In view above provisions of law. it may also be noted that the 
petitioner had no right to claim refund of Customs Duly and Sales Tan. 
which it had recovered from the end user as an agent of the Government. 

(3) The burden,of proof chat the incidence of tax or charge referred 
to in subs/ction (I)  ,has been or has not been passed to the 
consumer sY~all be on the person collectinp the tax or charge. 

Facto B e l a ~ s  Tractor Ltd. ,v. Government 2315 
of Pakistan (Iftibar hluhammad Chaudhry. J i  

31. Likewise, The Customs Duty i s  an indirect tax. burden of which 
has to be bo rn  by the purchaser, sccord'mg to mandate of section 64.4 
of the Sales of Goods Act. 1930. Refercnce in this behalf m2y be made 
to the case of Army Welfare Sugar Mills Ltd. v. Federation of Pakistan 

if its burdcn had been ~ a s i e d  on by it. being the property owning 
purchasers. otherwise it will remain with the Gorernment. \vho would I 
spend it on the welfare of gemral public. Referewe in this behalf may 
be madc to the case of Orient Paper hlills v. State of Orissa (AIR 1961 I 
SC 1'38). Relevant para therefrom is reproduccd hereinbelow for 
convcnienee:-. ' ' \ 

, . 

1 

'(7). .4niclc 191 l)(k)'of the Constitution of prescribes the right 
to freedom of citizens to acquire, hold and dispose of pmperty: 
b ~ t  the right is by cl. ( 5 )  subject to the operation of any law. 
existing or prospectire insofar as it imposes reasonable 
restrictions on the exercise of that right in the interest of the 

. - general public. Assuming that tiy macring that refund of tax 
shall %@be made t o  h e  purchasers from whom thc tax has 
bien collected by the dealers and no to the dealers who have 
paid uXe tax the fundamental right under Art. 19(1)(0 is 
restricted. we are unable to hold that the reariction imposed by 
section 14-A of the Act is not in the interest of the general 
public. The Legislature by section 9-B( I) of the Act auhri7.ed 
registered dealers to collect lax from lhe purc&sm which they 
may have to pay on their turnover. The amounts cdlected by the 
assessees therefore primarily belongs not to the assessees but to 
the purchasers. On an erroneous assumption lhat tax was 
payable, tax was collected by the assesses and was paid over to 
the State. Under section 9-B CI. (31 of the A a  as ii stood at the 
material time, the amounts realized by any person as tax on sale 
of any goods shall notwithstandig anything contained in any 
olher provision of the Act, be deposited by him in a Government 
treasun. withim such period as may be prescribed if the amount 
so realized exceeded the amount payable as tax in respect of that 
sale. or ii no tax is payable in respect thereof. As the tax 
collected by the assesses uas  not exigible in respect of the sales 
from the purch(ers. a statuwry obligation arose to deposit it 
with the State 'and* by baying the tax under the assessment, the 
assessees must be ayined to have complied with this 
requirements. Bvt the ah3unt- of tax remined under S.99 01' 
the Act with the Government of Orissa a$ a deposit. If 
with a view to prevent the assasees who had no beneficial 

!. interest in. those amounts from making a profit out of the tax 
collected, the Legislature enacted that the .amount so deposited 

i 
r 

shall be claimnble miy by the penom who had paid the 
aI%unts y l&s deaIer and not by the dealer, it must be held 

,.3 I: b e  reruiction on the right of & assessees w obtain refund 
was liwfully circumscribtd in the interest of the general 

k, public." 

(1992 SCMR 1652). Relevant para therefrom is reproduced hereinbelow 
for convenience:-- 

'(54). It m y  also be Observed that section &A of the Sales of 
Goods A C ~ ,  1930. entitles a vendor to recover from a purchaJer 
any duly or custom or excise or tax on any gmds being impwed 
or increased aRer Phe conclusion of any contract for sale Of <Uch 
goods, if the contract docs not conlain any provision contrav I0 
it." 
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of  Pakistan tlftikhar hluhammad Chaudhry. J )  - 

33. ~h~ above has been reiterated in Amar Nath Om county. No,, one can speak of the people being unjustly . dkash v .  State of Punjab (AIR 1985 SC 218). enriched." : j 

34. Thus entitlement of the vendor to claim refund of Custom Duty 
and Sales Tax, depends upon producing evidence that burden of the same 
had not been on.  h.addition to it, section 3-B of the Salts Tax 
Act casts a duty,upon the vendor.10 return such amount to the iFederal , 
Govemmcnt. Although under the Customs Act, 1969. there is no 
identical provision but on the principle of fairplay and equity, vendor 
having received indirect tax, cannot pocket the same. To elaborate this 
viewpoint. reliance is placed on hfafatlai Indusvies Ltd. v. Union of 
India (1997) 5 SCC 536,. Relevant portion lhercfrom is reproduced 
hereinbelow for convenience:-- 

(iv) A claim lor refund. whether made under the provisions of 
the Act as contemplated In proposition (i) above or in a suit or 
writ pelidon in the situations contemplated b? proposition (ii) 
above. can succccd only if the petitioneilplaintiff alleges and 
establishes that he has not passed on the burden of duty ip  

35. The prirtciple of p+ssini& burden of indirect tax has nexus with 
the doctrine of unjhst enrichment. according to which windfalls are 
prohibited to a pcrson in respecr'of amount which is not owned by him K 
nor it had sustained any 102s in respect thereof, In this behalf Prof. 
George C. Palmer in his worli "Thc Law of Restitution" (1986 
Supplement, at page 255) .  made Solloihing co*q~s:-- 

'Tiicy is ~,~o&ubt that if the lax authority retains a payment to 
-which h ivas not entitled it has been unjustly enriched. It has not 

been enriciied at the taxpayer's cxpense. however. if he has 
shifted the economic burden of the tan to others. Unless 
restitution for their benefi~ can be worked out. it seems 

I preferable to leave the enrichment with the tax authority instead 
i of putting the judicial machinery in motion for the purpose of  

shining the same enrichment to the taxpayer.' I ..~-~ 
perron/othcr persois. His refund claim shall ' b e  Perusal of above para, persuades us to hold that petitioner in 

allowed,decreed only when he establishes that he has not passed Ehl had no legal aulhority to rctain customs D~~~ and sales 
on the burden of the duty or to the extent he has not $0 passed t and it was its duty to have transferred the same to the CBR, 
on, ar the caK may be. Whether the claim for restitution is to resolve the controversy the C.B.R. connituted a 
treated cons$tutional imperative or as a SatUtorY calling upon the petiuoner to substantiate as to ,+.bether 
require&.nt, it is milher an absolute right nor an unconditional Sales Tax had been passed on to the end user or not and in 
obligatiod but is subject to the above requirement. as explained on. petitioner ought to have established to the satisfaclioo of 
in the body of the judgment. Where the burden of  ee that the burden of Customs ~ u l y  &d sales T ~ ~ ,  equal to 
duly has been passed on. the claimant cannot say h a t  he f bank guarantee. furnished by it, had b e n  passed on to the 
has $,,fferr,j any real loss or prejudice. The real loss or not but it iailed to do rewi th  the result ,hat an adverse 
prejudice is suffered in such a casf by the person who ha' ma? be drawn against it under Article 129 of the Q ~ ~ - ~ -  

ultimately borne the burden and it is only that Person r h o  can 8.1 that the i 3 i d q c e  i f  Sales Tax and customs D~~~ had 
legitimately claim its refund. But when such person docs ed on 10 fie purchaser. Alternatively petitioner inread of 
not f o w a p j  or where it is not possible to refund h e  Proce*ings for contempb. bf .court should have invoked the 
amounl him for one or the other reason. it is just,and e jurisdiction of the' Couns,: either by filing a suit or a writ 
appmpr*te h t  that amount is retained by the State. i.e.' by ms of section 72 of ,the Contrap AC,. for he refund ne= ie no immorality or impropriety invotved sdh es Tax and Customs Duty. Esspnlill~y petitioner did not invoke the 
a nrowsition. ble jurisdiction of'the courts, presumablv for the reason ,h,, i, h.,, - r~ ~r . . ~~~- -.-. .. ,."- 

? ? a = d  on the incidence O / C ~ S ~ O ~  ~ ~ $ ) ~ ' a ; l d  sales T~~ to me dacrrine of unjut  enrichment is a J ~ S I  and salutary d o c t r h .  any. **C~~n.klsuch-like situation in a large -bcr of cases 
NO penon con sack to collect the duly from both ends. In Other to-refund the la<- burden whereof had been passed on to he 
words, he collect the duty from his purchaser at o m  In this cont~xt, reference may be made 10 hlessn ~ b b ~ ~ i  
and also collected the same duty from the State on the ills Ltd. v. Federation of Pakistan (PLD 1958 sc pak. 187). 

it has k e n  collected from him contray to law. The ssioncr of Sales Tax. RWP. v. hfessrs Sajjad Nabi D~~ (PLD 
7% Messn Sajjad Nabi Dar and Co. v. commissioner of 

doctrirre of unjust enrichnerd is. howev RwP. (PLD 1977 SC 437). Commissioner of Sales  ax v. 
inappficablc to the state. state represents people of 

Ltd. (1985 SCMR 1292). hfessrs Anny Welfare sugar 
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been on. in blafa 

Collector of Central 
Cement co, .,. Union of India 2003 (2 )  SCC 614 *y be 
Relevant para from the Last menrimed judgment for cOnvenims 

thus:-- 
antes The Customs Amendment Ordinance ,No, XXIV 
and Saics Tax An-wdment Ordinance (NO. ssv of 2002,. on 

,[,, 

the Ordinances SeParatel? except placing a 
on record in 

Bench has heid that the riph! lo refund of tax paid un in Pursuance of order. dated A ~ ~ * ~ ~ .  2003, 
uncoar,itu~ona~ of la* is not an 

ze *e of a judgment. In this behaif he upon he 2 . 

unjustly enriched. 
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Fact0 Belams Tractor Ltd. V.  Governmen< 2321 

,, an interfexnce the jurisdiction Of the SupErne 

me i, 
misconceived. The jurisdiction of 4. Mess* Mamu Kmian Cotton Factory V. me punish province 

PLD 1975 SC 59. 
court is he jurkdiction to decide and the ordinance does 

In-this c* the High Coun declared ihe collection & e ~ o t t o o  
fee 10 be ultra' v ies  5talUC i.e. West Punjab cotton (control) 

1949- which led to the promulgation of punjab cotton 
Conuol (ValidatiOn of LCVY of FWS) ordinance (Pmjab 
Ordi-e XIK of 1971). to undo the e(fwec( of ae judmnt of 
the High C o w  with Uw plain object of cmbljq hvhial 
Go'wn-l 10 rcub and claim, u.tut acmrdiag to the 
judgmeMs of High Cwn.  could nor have at ,ae materhl timc 
levied and C o l l ~ ~ d .  It was argued he 
Ordinance on b e  other hand is s u b e ~ ~ ~ t i t ~ l i ~ ~ ~ l  legblation, 
which cannot undo or destroy. what he de,crikd ae .end P*duct" of the Consriutional jurisdiction and court, while 

fhe argument of the petitioner's c ~ u l u e l  observed as 

'The RrSumenl. in my opinion, is without rubtmce Ped which 
under an ineffective or  an invalid law. Cause for if rccePted would indeed lead to stanling results. 11 would 
ioeffec"venesr or imvplidity muu be removed befoE validation at the root of the POWGC of Legislature. dera.ise 

late on a pvticular subject. to undemke any 
ve.legJ$ati@fn, after discorep of defect in an  

h l 1  or the judgment of a superior coun in 
~Il~tilutior+i:. jurisdiction. ~h~ argument 

at the remedial or curative legislation is 
'the end prodwt' of Constimuona] jwitdiction in he 

cogmte lieid. argument if accepted, would also seek to 
lhrovl inlo seriw3 disarray the pivoc~l arrangement in the 

condi,ionr on it ic bared are so fundamenml1~ altered rht' ConsLitulion regarding the division of sovwigfi power the 
dceision not have been given in the alured State ammg its principal organr. n-ly fie Lhe 

circumnnoces. 
Lcgishtur~ and -!he J'iiciary, e r h  being the in its 
assialrd field und~r the c ~ u ~ t i o n .  - 

3, ~ i ~ ~ *  v. Sutc of U.P. (AIR 1973 SC 405>. 
5. 1.N. S a k s e ~  v. state of M.P. (AIR 1976 sc 22s0,. 

In this judsmenl follow& hree  principles were laid down br 
, validating a law:-- 

possesses competence over (he subject- 

t2) Whether by validation. the legisIatum ha, he defcet, 
which h e  Coum had found in the peviour law, 

with the provisions ,part-lll of the 
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. , . . . ~  . . --- 

,--/'' - ' - 6, Misrilal lain v. state of Orissa (AIR 1977 sc 1686)1 
'--- ' 

In chis case the Orissa Legislature enacted the Ofissa Taxation \,hick the earlier e ~ c t m e o t  suffcred and it has 
(on Goods Carried by Road or Inland Watera(ay=) Acts of due and adequate provision in the vaii&ting law for a valid 
1959, the ~ ~ ~ ~ t i t u t i o n a ~ i i y  of which was challenged by Ihe imposition of the tax .............................. - 
appella,,, on the ground Ulat the Bill leading 10 the Act %La' 7. hlesscs Hindustan Gum and Chemicals L I ~ .  ,,, stale of 
moved without previous sanction of the President of India+ as Haryana (AIR 1955 sc 1683). 
requind by the proviso to Anicle 304 of the ConstituUon. T.he- 
High coun accepted h e  plea but dismissed the Wrh Petition On In this case the Supreme ~ o u n  of India has held ,hat ,-ourt*s 
the grouqd that the appellants were not entided to an? decision must always bind uolcss the condidons on which it is 

they hadtnot challeqgcd the Act of 1962 which had "akidatcd the based zrc So fundamentally dlercd that the decision could 
of 1759. ~ccordingiy  the judgment of the High court was have been given in the altercd circumstances, 

implnncnled and a f u r  the assessment of the the a ~ ~ e l t a n t s  
Bcsidcs the above Indian Cases, this' coun has elaboratcly 

the laws, promulgated by the in order 
judgment, a-ih rctrorpectivr in hlolasses 
). wherein the principles discussed in the above 

also relied upon the judgments 
ills Ltd. v. Federation of pakjsmn 
ncr of Salcs Tax Rwp. v. hlersrs 
75). h.lessrs Saijad Habi D~~ and 
dawalpindi (PLD 1977 sc 437). 

. v. Federation of Pa l ; i s a  (1992 
tional v. G o ~ c - ~ ~ t  of punjab 

k i n  . hletropoljtan stcej 

hience relevant para. from 
in L td . '~  case 1s 

-.................. The second question is relatable to ,he principle 
undcrlYine the Present controversy namely. whelher an 
0fsalc.s lax after realization of the tax. which admittedly was not 

or was in excess of the lax payable, could the 
or claim refund thereof: Ilotu.ithstanding his pos;t;on of an 

only for deposit of  the amount ,he assessing 
hima facie he can no^ claim any r i a t  :he ramc. 

On any principle. This also seemcd to :he learned counsel for 
respondent as  the ratio in the two judgments of Coun in 
cases of Messrs Sajjad Nabi Dar and co. M~~~~~ A~~~~~ 
Textilc hlills Ltd: 
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whe*er faclua\\y the appllpilu had P ~ S M  on he addilional orders of this Court. 1n this biew of be matter, last 
buden to the purchsrerr ua&r the above section or otherwise. - oppo*unit~ is given to the Departments to refund dues The -,,, of the public mvenuc involved is very heavy. W" , before 10th of June positive~y. o n  the said date M~~~~~ 

hem(ore, of the view that it is a fit case in Which ttr Customs and Sales Tax shall appear before this coun. 
cppnls 

10 be allowed b a  the C P K S  are 10 be ~~msDded 
~~d of jtcveme with the direction 10 ioquite i*o 45. However. in the meantime prtidoner filed Crimiaal 

Application No.179 of 2002, alleging a fresh for 
contempt of Coun. merits whereof will k dealt with,later on, 

46. Learned counsel questioned Ihe validity of the above ordinance 

(i) Peti1ioner's claim of refund would unaffected despite 
(ii, Whether the rppellanrr had passed on b e  additiod amount Of pmmuleation of h e  Ordinance &cause bey have a bar [he excise duty or pan thereof. which beame due and Payabic based On Pmmiss'J~ eSlOppcl whereas is claiming on he above excess quantity of sugar on account of the Iefund on the basivbf 'k!dg&t in Civil Revictv petition 

or ~.~.0.560(1)182, to cht puzbasers andlor any of 1999. dated 1% F t b n r u y : . ~ l .  
\ , . .  

nthtr penonbr pertom. 

If the mwer to above second question is in the ncgative..de 
(iil The Ordinances shall be applicable 

he cases of cnemptiona 
arc not based on notification issued by be competent 

authorit?' whereas in petitiomr'r case. letter of auhoriatioa, 
dated 26th June. 1996 has been lrcalcd 10 & as a notification. 
themforc. Government C ~ M O I  decline ciain, afihe petitiomr for 
a e  m a s m  menrbng in the Ordinances, 

. .. . - 
;provide that claim of exemption ~ O u l d  be 

if it $5 based on a letter issued by a G~~~~~~ 
De~a-m or auhority but in petitiooer.r case it is not 

by hi. Agriculture hfinistry who had issued the letter it  is 
baaed on a Cabinet decision. dated z 4 h  june. 1996 as such i t  
would be deemed 10 be a Govetnmenl decision for isruing 
authorization letter for all intats and purposes, 

Pe i t i owr '~  Case is also not hit by these ordinances. be,,g a part 
and closed tramaction. therefore. it C-1 be re-opeoed. in 
view of b e  judgments reported a5 hfolasses Tradhg and Expo,, 
(Pn.) Ltd. libid). income Tax Ofticer. centml 
Karachi (ibid) and N.D.F.C. (ibid). 

$ubmjrsion he relied upon the 

hfunici~Pl Cor~oration Of the City sf A h d a b a d  v, fhe N~~ 
-Shrock S P ~ .  ~ n d  Wrg. CO. (AIR 1 9 7 0 s ~  1292) 

In lhis case it ~ a 5  h~ld~ht l~-&e~ii ja turei  under ~ ~ ~ ~ ~ i ~ ~ ~ i ~ ~  
have. within the prescribed limits. to laws 

ell g remspect i~~ly,  .BY of all 



powers, the Legislature can remove the basis of a decision 
rended  by t he  competent Coun. thenby rendering that 
dccisioh ineffective. I ---- 
2. Madan blohan Path& v. Union of India 1978 (2) SCC 50.. 

Same principle has been discussed in this judgment. 

3. Arc01 N. Vecnswammi v. M.G. R m h a n d n n  (AIR 1988 
Madras 192) I 

Faclo Belams Tractor Ltd. v. Government 2327 of Pakistan (Iitikhar hluhammad ChaudhN. Jb . , 

Supreme Court in Smt. lndira Nehm Gaudhi v. Raj N~arain AIR 
1975 SC 2299, even i i  it records a finding that canna take the 
place of a judicial furding 3s it lacks the expertise and the 
apparatus lo decide cases." 

4. R.P.S. Junior College. Maydukur v. R. Yaidyanatha Iyer 9 
AIR 1989 Andhra Perdesh 96). 

The principle discussed inabove judgment has been reiterated in 
this case. 

ln this judwenc it has been held as under:-- i 
J. D, cawasji'aiid C O : ; ~ .  state or hlysore w8 c\,ol. .,, is hso a weil.sntled proposition that once a competent 

Coun has sxercised i u  jurisdiction and rendered adecision In this judbcr(t by d a i s  of an amendment the judgment of the 

deewg .ole of panie High Coun *as sought 10 bc aullilied and "4th this bxkgroend 

herfed or nullif& by the LcgislatuR following ObreNatian apr mde:-- 

got ,.id only by 
appeal or r revision to a higher Cbun ^fhus. only object of enacting the Amcadmen[ lo or by or re-opening by the Coun which r*dcnd 

nui!ify he effect of the judgment. and enable he State 
decision, wgi~ with reference to per~om not p ~ n i e 5  lo 

the decision, &e legal basis on which ihe decision Was rendered 
& v c m m ~ . t o  .retain the amount wroogfully illegally 
coilected-ar sales uix and this object was rought to be 

altered by the ~egis~ature by n m c d h s  the law wirh 
by the Amidmen1 ACI. which did not even purpon to remedy m a t  is to say. ~e basis of the decision Or defect or lacuna but merely raised the rale of could be nullified as to its applicability to other Case*. But so far sates tax from 6-1j.2 per cent. to 45 per ernl. ~~d funher 

as ae rights md nbligattOQS flowing fmm that case are 
c o n c c ~ .  unless the iepislaore specifical~~ provides for re- pweedeci lo the judgment and order of the ~ i ~ h  court, 

dec ish  by Coun which decided it, itwill The enhancement of the rate of tax was. lherefore. clearly 
arbitrary a* unreasonable. TO the cxtem that the Act imposed 

binding on the ps"er. ~ h r t  is. while the ~ e g i r i s t u ~  can nullify 
higher levy with rcimspective crfmt and sought lo nullify 

chc basis of a decision. it cannot override the decision'of the 
coun, vide ~ . k f .  PatrhPk v. Uni~n of India AIR 1978 SC 

Ihc Judgment and order of the High Court, h e  AC, was invalid 
and unconstitutional.' 

rod & deebion of a Division Bench Of 
p a q n  Na(.ZMI to 2344 of 1970. dared 2 
judi+l powei is nor merely a power to 

cue, eonmverries by the &0d$ CS 
ti) Boa Ordinlaces have removed ihe basis on 

judgment, 
,d pri,,cipla of law, but it also include F e b m r ~ .  2001 (CRP. '80/99) war founded. 
idmrnl uvibutea of such p w e r  name1 r could not claim relief of refund of lax 

Constimuon md the other Acts Of ?' 
the pmcedents and the proper exe fiiJ The Legislature is competeq to legislate such law with a view to 
be proper exercise of judicial efrecl of a judgment. lhus on promulgarion of 

(he apprqpriPte procedurt. Therefore. whewver * Ordinances h e  Governmca had achieved the objeft therefore. 
undFmbs 10 detemiiQC a qucnion iudgment. date'd 1% F&ma,v. 2001 canrmt be implemented for 

& fou&tion on which lhe purpose ?f refund of,Sales Tan and Customs D ~ ~ ~ .  
CzteDt a Judicial one mi it it not proper ue r c i  

leg~lrtivc power. m a e r h g  or letter. dated 26th June. 1996 which has bee., 

Iegislatw; is for purpose of deemed lo be a llotification in ihe judgment. dated lglh 

could not be equued the judiclal process Of aseminin ZOO1 does not fullill conditions of itr being published 
for the purpose or deciding a ewe. Siilarly.  as held 

" 
in official Gazette and this coun in . the . judgment, dated 

* - .  . 



' '~ 
February, 2001 

no*ing in this behalf. *erefore, 'he jud-a 1i.nguage of Lbe ord- i, pui mrcrL to 
purpores of be O r d e p s .  auhorization Letter s b l  a w e  of lhc two 0- i~sued in hi, cPK. 
dtemed to bt mii(icat+n under &lion 19 of * Customs Act by the le rnrd  COWWI ~ 1 1  in 

md scclion 6 of *e Sales Tax ACI for grmi of 
Of above. Odirunce w,+ had to be iospplicable 

dLbough it 
Customs Duty lud Sal* Tar. 'pphble retr-r?cctivel~, because it was held by h i s  

'much,-$ h t  ud c l o d .  11 war bus 
liv) The 

b e  Cabinet does not Create a &I in case two Ordin++. wkih  have been 
of ,-ustom D U I ~  or Sales Tax. unless tov 'PWld b r i ~  4boU1 MY c & ~ c , .  iilu-b a, io he light of 

Exefutiva~grmch had not implemented the same by a dicuua laid down in M o ! a s s e ~ ~ ~ u ~ .  11993 S c h f ~  1 ~ 5 ) .  
Gaz2ue Notificarion. . 0 ~ ~ -  wodd not help pethbner.- 

(,,, The ordi&ces kfer distincily to two ribhs i.e' above sutc-1 ciearly demonstrsln chrt 
refud whcrrsr judgmnt. dated zw junc. ~000 On1 *at in view of judgment of Molrsw 
,mlion. ~ h c  c~Pim of r c f u d  wpl ibii). iu  claim fall, wi&iin ttie category orpal sod 
judgment Pas& as such quntion erefore; the ardiruoees would 

be qplicable lo keeping in. vies facts and firfu og p c m m  of be h.a 
case uader ibe law on the subjeft. cxpmded the 

may not be context to observe that ptitioner 'Ihis beblf. it be noted that in principle, wit,,oul 
challngcd the vices oc borh he O r d w e s  in *y up the Ordi-cs txforr ihe Coun. having ju&diction, ihe 
proce~bb, However, l e w d  w-sl  a 'a=rnnt On 

Of Be Orc-ces c+mt be eximiaed. Nevenhcles, x,e 
,anuw. 2003 in puau.nce of order. &I& 

8th Jmuary. '@13 tly for the r u s a  that while wig inrlant 
be hereinbelow:-- and 8th Janmr):. 2003. notices were irrsvcd lo 

the of to st on^ Duly and Sales Patisun to address he coun on he vires 

from he petilioner FSIO Belaw Tractors L Orcinaaces: Secondly for -on lhat 

of lmpon of 6981 Belams MTZ-w tmctors is Rs'4 Promulgaud thne Ord-ces with to 
c emumpr petition$. 

This i,, its coplily was deposit& with 
~ ~ ~ d ~ ~ b l e  cwn on 9-7-2002 thra the ~rcsideit  of pein; iisucd the 

~ ~ . g ~ , 7 0 9 1 7  for RS. 152.070.111. Chcq 2 ~ ~ 2  comwicntiy in cxemir~ of podcrs 
Rs,69, 151,369. Cheque NO. 9939835 lor Rs.38,956'338 him 

C @ l s ~ t u t i ~ ~  and the lam., prevailiw at that 
Cheque ~ ~ . g g 7 9 1 6  for ~s.233.2*.020 dated 'lmn 'O it 

after passing of Constitution 17th Amcamnt Act, 
2002. This deposit was made pursuant to and in Pulirmcru vide Ankle 270-AA of .he Coatitution, bo* Ule 
the dat& 30-5-2002 a d  9-'-2Oo2 *is honou 

raved and d e c l ~ e d  to k valid and legal for all 
coun. . thus *eir :-! vires .., c s p t  i& questioned lor this 

out of ,he *foreaid amunt. the 
from the petitioner is ~ ~ . 1 9 . 1 0 ~ 2 6 . ~ 9  ~ ~ d i a ~ ~ c & " i n d i c a ~ ~  that lhey arc 
received is+s.30.24.41.389.' have promtit#ated lo rrmove cenain 

49, is ew.ll) inipom&' to ngte that prior 10 above 
bee' crated by the iuporization &tier aced 26th N 

learned counrcl on 9th July. 2002 got recordcd following $late by the 'hIIwAL' Whereby exemption of saler T~~ 
'y war lmnted lo ptitioner contrary h, ppmvirj,,hc of Coun profcedings:-- I. 19W wction 19 oft~;dusiomp 

.To ihe contrary, Mr. Khalid A n w  Advocace Supreme whelffits therr.is any ambiguity or doubt, in 
hn our aumtion to the case  re^^^^^^ * Of' IrW. p-ulpated ei+Cr by law makers or by authority in 

SCMR 1905 it is 
that in OX repond case Of power: I@ make subordina(ive ~ l e g ~ ~ r t i o n .  such 

an Ordinance was promulgated to nultii?. 
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,clantory legislation can be made. Reference in thts behalf mpy 
m d e  to Abdul Hamid d amlher v. The State (PLD 1963 Kara 
363). It is equally imponant to note that the Statute4 of declvato 
nature ordinaqly open= rnrolpcctivdy as laid down in the iollow 
nara by rewwned jurist Bindra on 'Interpreu~on of Statutes" 

. - 
'7. precummion rnrin$t reuos~tctivitv.--As a general rule 
every suwce is deemed te be prospective. unless by 
provision or necessary implication it is to have a rev0 
effect. Whether a sutute is to have retmspctive effect 

' upon its imerpreution having relard to well-settled 
coatuuetioa. Remspectim is not to be presumed; but ma 
sututes have been regarded as rrtrospective without declar 
so. Remedial statutes are dways regarded as pmspeclive. 
declaratory rututes, reuorpcetive. The sUtuU would Ope 
retrospectively when the intent that it shbuld $0 openu _clea 
nn-n from a mnsidentiw of the Act as a whole. or from -rr--.- ...; . 
terms thereof. which uqu?itifiedly give the % a y e  
retrospective operation or imperatively require such 
conniuelion or negative the idea that it is to apply only to fur 
cases. If the CO,W is in doubt whnher the statute was inten 
to o&rate reuospcelively. it should resolve the .I doubt sga .................................... such bperation 

54. Besides, the language wed in both the Ord 
clear intention of the law giver that it would apply with retros 
c f f m  a d  shall be denned always lo have k e n  so in 
statutes. Identical language was used in wction 5 0 

1988 in pursuance whereof section 31-A was inserted in th 
Act. 1969 with reuwpective effect. This CouN had occasion to e 
this pmvisioy of law in Molasses Trading and Expon .libid,. R 
paras. therefrom read is under:-- 

. . . .  
................ "... .,, ..,&fore considering this qu 

be approprihte to make certain general 0bSe~aIi 
to the power of validation possessed by the legislature 
domain of taxing s w e 5 .  It has k n  
legislature intends to validate a tax declared b 
Illegally collected under an invalid law. the 
ineffectiveness or invalidity must be remored 
validation can be said to have taken place effec 
be suff~cient merely to pronounce in the slalu 
non obswtc clause that thc decision or ihe*C 
the authorities. because that win amount lo 
decision rendered in exercise of the judicial is 

151 Facto Belarus Tractor Ltd. v .  GO!, ..,,,, , 
233 1 of Pakistan (Iftikhar Muhvnmad CI 

'In Mher wor~.liabilities Lhst are tined or rights h t  have b n n  
~blnired by'lhc operation of law upon facts or evmu for or 
perbps it should k said against which the existkg law provikd 
arc no: to be disturbed by a general law governing future righcs 
and liabilities unless the law so inuods." 

within Ihe domain of the i';gislature. It is rhernfore necessary 
@l_cbe con@(bn& an. bich thr.dccis&i o f l k .  Cow intended Y to be avoided'is Wsed, mun be altered so f u W n t a l l y ,  tha~ 
Ihe decision,,would not wy longer be applicable to the altered 
circumlaoccs. One of ihe aecepled modes of rchievilrg this 
object by the legislat~re is to re-enact retroswtively a valid 
leg$ laxing provision. andadopting the fiction to make the tax 
already collected to stand under the re-enrcted law. The 
legislature can even give i u  own mqnins and interpretarion of 
1 h e . h ~  Un4et which the tax was ~ollected a M  by 'Iesislative 
-bait" make the'hew meaning binding upon Couns. 1, is in one of 

( these =ays ,h t  the legislature can neutralize the effect of rhc 
i earlier decision of the Coun. The legis~ature has, within the 

bounds of the Constitutional limitationr. the power to w e  such 
I a law and give it retrospective effect so as m bind even past 

i + m ' p ~ t P a r .  In ultimate analysis. therefore. the primr). icst of 
vOIdating piece of 1cgislati.m is whnher the new provision 
removes the defect which the Coun had found in the existing 
law and whether adequate provisions in the validating law for a 
valid imposition of tax were made .................................... 

It is clear from the provisions of section 5 ......................... 
of the Finance Act. 1988 that by the device of uie deeming 
clause the newly-intened section 31-A is lo be tmated as pan 
and parcel of the Act since its enforcement in 1%9. 
Undoubtedly. therefore. uie section is retrospective in operalion. 
It is agreed on 111 ban& that the ~ e l C S e ~ l e d  principles of 

an imponant principle which has lo be kept in mind in ihe context 

iacrpretation of rratutcr arc that vested riylu c m o t  be uken 
away save by express words e r  naersary intc-I. It slro 
cannot be disputed *at rhc legiflaturn, which is cornpent to 
make a law, ha: ,fd\ pItnary powers within iu sphere 01. 

opention to legi~lat~ retror(ycdvely or retroactively. Therefore, 
vested rights C+ be taken!a'way. by such a legislation and it 
cPnwt be smck down on ha t  grounds. However. it has also 
bun  Lid down io Proviwe of East P&istm v. Sharfatullah PLD 
1970 SC 514 l@t A stalule.Cslw,l be rwd in such a way as 10 

c h g e  accrued rights, the title towhich conrislr in tramactions 
Put  and closed or My Taco or eventi-ihal have already 
ommat. 10 that %SC the following postulation has k n  mde:- - . ~ . -  ' 
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,..-...-..-.I't also C- be disputed rhar leg@laore, whrh  is 
comPqhl to make a laws, has full p l e m ~  powen wiwm ila 
'phew of opmrio. to legislate rrmpeelively or 
ramactively .................. 

In this learned Single Judge of the 
relied uPoa Muwell on the hterprrtatios 
Edition. W S  213. wherein it ir held *w-n 
inmtim i~ clew &at ihe ACI should hrve mm,pctive , 
oPcratim. it must uagucsriorrab~~ k so ccstwued, even , 
h e  con=quences MY appear unjust and hard". 

wrs .ot done. rhc cwn is cn@tled .nd bound W 1 
for what pUrpoKI .Bd &ween WM pClXOllS thC ImtUuV IictiOD 

resonu! w. In 
case it is held 1hP1 insofa 
Will co=l 

retmxtivel~ i*W 

d ,apuhu.tct tim IIIC r t  of withdrawal or modifi*tim 
,dcaw ~e effect r i b  n f e ~ c e  W the date 



d i i cp~~ ion  the Leeislamre has shown irr intendment in clear t e r n  that s 
they' ..cruld be applicable with reuospcctive effect. 

I 
57. It may be noted that learned counsel lor ptitioncr has heavily 

relied upon the judgment in the case oT I n c m  Tax Ofrier. CenIrai 
Circle-11. Karachi v. Cement Agencies. (PLD 1969 SC 322). The Facu 
in brief of this case are as under:-- 

That initially Iucome Tan DepaUiunt issued no l ins  to the ; 
respondent-Company for not filing of the returdz but ultimately - 
in view of order of the Appellate Tribunal. the proceedings were : 
dropped. However, later on. in view of the judgment 
pronounced by this Coun in the case of Octavius Steel and 
Company Lirpited v. 7he Commissioner of Income Tax Dacca 
(PLD 1960 PC 371). the case of respondent was re-opened 
which was r6isud by them on the ground of being barred by 
time. However. these proecdings were chalienged in ihe Writ, 

: Petition md the High Coun lMmd that notice6 issued against 
b them on l lth December. 1962 were beyond h e .  therefore, the 

assesrment orders were made without jurisdiction. Aguost this 
order, the Incow Tax Officer Cent* Circle-Il. Karachi 

I 
preferred Civil Appeals which were dismissed in view of two 
principles:-- 

(1) On the basisiof judgment of this Coun in Ocravius Steel's case 
(ibid), past +d closed uanractions could not be reopened U 
they were finqly dispos& of in their favour and uruil they ark ' 
set aside in lccordrerce with law, no fresh praetdings could be 
initiated. 

(2) That even a legislative measure like an Ordinance exprersly 
g i v a  retroactive effect could not operate so as to annul a valid 
and existing judgmem as between thc parties whore righu had 
been duly dnerrnined and according to rhe law which existed 
before the ncw Ordinure was pasred. 

58. A perusal of above principles tends to hold that them can be no 
cavil with the proposition. As far as later principle is concemed. it m y  
be observed lhat unless the basis for judgnvnt in favour of a p n y  is not1 

% ,  

Facto ~ e l a ~ i  Tractor Ltd. v. Government 
534 ,k 

2335 2: 
of Pakistan (Iftikhar Muhammad Chaudhry. I! .i, 

.1 
hlolasses Trading pod Expon (ibid), the affsci:~h&eof has already been . . 

/ discused:- , 1. - :. . . - . . 

60. Learned $ouoscI for petitioner also relied upon N.D.F.C. v. 
Anwar Zaib While Cement Lul. t 1999 MLD 1888). which being entirely 
distinguishable on facu of the case needs no dixussiap. 

61. .Admittedly letter of authorization was issued on 26th June. 1996 
with permission to petitioner to open LC up to 3Mh June. 19%. whereas 
in the hlolasses ,Trading and E x p n  (ibid, hills of entry were presented 
in all the cases beFbre 1st July. I988 when section 31-A was enacted and 
enforced. therefore. for such reason il was pleaded that these cases fall 
within the category of past and closed transaction. 

~. -..- --.- ". ' , ,. petitioner would not fall wi$in the' category of past and closedl 
:;Jj: transaction. :~, .., \ ; .+*I> . . !  

62. It may also be noted for the purpose of quantification or i 
assessment of the Tax under section 30 o i  the Customs Act. the date of : 

: 'i submission of bill of entry is considered crucial as held in Molasses 
case (ibid). Thus it is held that date of opening of LCs would not be 5.; ! 

63. Now stage is aet to analjib bqh the Ordinances to ascenain : :I' 
whethcr Legislalure has aciiieved iti object to nullify:dilute the effect of 
judgment. dated 19th ~ e b ~ r y . r 2 0 0 1 .  Both the Ordinmecs cma in  non- 
obsmte clauur, raisiog pre3umptignr that the provisions of the 
Ordinance shall prevail over any other law for the time being in force 
and including but not limited to the Protection of Ecinimic Refonnr Act 
1992 (XIl of 4492) aad n$t~ilhstandin&any decision or judgment of any ' 

forum, authority or Cpm. no person shall. in the absence of:--- 

crucial under section 30 of the Customs Act to assess Tax as such 
examining from this angle as well. it can safely be concluded that. 
merely for the reason of opening LCSUD to 301h June. 19% the c2.r nt' 

:.' 
(a). A Notifichion by the Federal Government published in the 

official Gazette expressly granting and affirming exemption from 
customs duty, be entitled to or have any right to any such 
exemption from o i  refund of Customs duly on the basis of-- 

.lP 

:, 1 
i .4.  

I' ,y 
(i) the doctrine of Promissory Estoppel; or '@ 

rumved, it could not affect the rightr of a prny in whose favour 
"me m u  p a r d ,  but in thc insunt ease, as discussed hereinabove 

lii) On Of an). cOrrespondenfe; or 

thc Legislature had pmmulgated wo O d i e s  in order to remove thc liii) admission; or 
h a i r  oo which the jdgmcm dated 19th Februafy. 2001 was founded, 
therefore, thir judg- h u  no b&r@ on the isrunt c au .  (iv) promise; or 

1. 
59. It may be mtdd lhrt the ptitioncr itself relied upon the case ( V )  Canmiment: or 
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of Pakistan; (lftikhar hluhammad Chaudhry, I) . . :9 
j q  

granting relief to lhc petitmocr vide judgment &ted 
I .  Besides it, leurwd c o u n ~ l  h imelf  cone&ed that 

1 ihe petitioner is not claiming relief on the basis of promirsory estoppel 
(vii) by any Gov-nt d e p a ~ m t n t  Or authority. but in view of the judgmcol of this Court. Suffxe it to observe in chis 

behalf ha t  if the basis of the judgment i.e. authoriration Inter her been 64. 11 is to be noted h t  the comenu of the Ordidance No.XXV of 
.~ccessfully removed. how cnn ihe petitioner be entitled to the relief on 
cbe basis thereof. So far as Pmtection of Eeowmic Reform Act. 1992ia 
concerned, it would not provide my relief to petitioner in the face of m customs ~ c t  1969 ailh nuorpective effect in tbe Sales TU Act. 1990. 

..$, 

:..$! 
:~%.3 
.,$ 
i.,! < ?  ,. , 
,:.# 
,i:i 
.>! J! ..... 

I. / '  
,I!;v 

obsrante clause therein. .. , .,, 

65. A c m f u l  per& of the jadgment. dated 19th February. 2001 69. It m y  funher be noted that without prejudice to the ur l ier  j. 
idicltes that petitioner hot relief On tho following basis:--- agumenls. there is yet analher importaat thing which is to be borne in :i 

mind i.e. the judgment. dakd I % I I  February. 2001 has decided [he 
( 1 )  Protection of Ecommic Reform Act. 1992. 

ustom Duty and Sales Tax but it h u  nothing 
On of refund. therefore. for this additional reason as 

'MINFAL'. the judgment. the petitioner could not claim relief 
ount and for that mi~ter it oupht to have chosen 
edy as discussed hereinabove. 

70. So far as the co&is;<on ,& Contempt of Coun by the 
e p r n d e m ~  of Jke Proceedings, as alleged in 
s Application Nd.179 of 2002 is cmcem&, the 

a reply,. wplammg therrin two reasom for 
ordcr. dated 301h May. 2000, i.e. firstly, two 

Ordinances were issued in' the meantime being No. XXIV and xxv of 

. t 

Y 1 
I 

: $+' 

and: secondly they had complied with the order 
url by the depositing the amount by means of 
e n f e ~ e ,  under these circurnstanees, prima facie. 
d,Opinion that the respondents. in view of the 
laacts of the case. cannot be charged for h e  
ng Out of Criminal Miscellaneous Application 

. 

, 'I 
71. There is yet another important point for consideration i.e. as to 1 : 

 earned couns@ in this behalf tias m rubruoce. whether petitioner is entitled to refund of the S e ~ i c e  Charges befause in 
heikh Spinning Xlills (1999 SChIR 1402). this 
position of Service Charges as imp0Kd under 
toms Act 1969, towards the pre-shipment 

powerr ot'che Federal Legislature. 11 is to 
b r a c h i  710). pur it c be conv&eolly htld th.c w b o ~ h a t i o n  letter. e placed on record sufficient material which 
dated 26th June. 1 J  was mi issued by the relevant cxaulivc had neither deposited indimct tax i.e, Sales 
aulhorities of ihc F e d e r J ' G o v e m t  in accordance with the ~ m v i s i o m  and Customs Duty nor had sold the Tractors at the agreed rate of 
of ~ i l e  90 of the coostim~ion of  Islamic Republic of Pakistan read .3O.OOO. They had been selling the same at a much higher rate, 
with ~ u l e  12 of ihe Rules of Business 1973. coupled with ihc nza.~m in8 betwecn Rs.3.99.000 to Rs.4.35.000 aod in this mnner ,  the). 

b=n camins profit of more than R1.200.000 per unit. This fact has 
litioner as no reply of Civil Miscellaneous 

of 2000 was filed, as such applying the principle of 
.' . t  5 i 

I . r , :.: 
: :g !..; 

<? 
"::;I 
,. 73 . 
n .a 
,:%$ 

' ...., 
i . :  .. ., 
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C.1.T.lW.T. v. Minhas Automotive Industries 

.n.ust Larich-. h e  petilioner is not found entitle lion cfle evidence furnirhed by the a s s w r e e - - - ~ u ~ ~ t i ~ ~ ~  referred 

r '  ..ell. I H ~ ~ ~ ~ ~ ~ ,  if upon f u M i h i g  documentary evi 
High Coun being mi.qconceivcd and having not arisen fmm the order 

salirfies c a e r n d  authorities of h e  C.B.R that he Tribunal nor requiring any expression of opinion from the ~ i ~ h  
OWL was dismissed. [p. 23391 A 

by it at the agreed 'rate of Rs.2.30.000 unit. ioc 
customs D~~~ a$ Sales Tax, then it would be entifled to the Khadim Hussain Zahid for Petitioner. 

charger. o h m i r e  it would also be liable to pay he  
the amount by, it by selling the frafto* 

ORDER 

higher than R ~ . ~ . ~ O . M I O  contrary to c o d u n e n t  made by it With reference petition arises from an order of the ITAT 

Government. '' 
an appeal filed by the respondent-assessee was accepted, 

72, dircussion persuades us 10 hold. hat petitioner The respondmt-assessee tiledhis return of income tax under ,he 

not to the refund of customs ~ u t y  and Sales Ta al  Assessment Scheme. which was accepted by he ~~~~~~i~~ 
service Charges are refundable subject 10 ob%rvations mad Subsequentlr. h e  lnspectin~, Addiliooal ~ ~ ~ i ~ ~ j ~ ~ ~ ~  
hereinabove. x (IACj in ihe purponed exercise of powers under section 66A 

~h~~ for h e  foregoing reasons, peti;ion for fonte 
income Tax Ordinance. 1Q79 cancelled the s r s e s sma  

ed he case 10 h e  ~sses3ing ~ f t i c t r  for a de wvo assessment. 
as as Criminal Miscellaneous Application No.179 
dismiss&. Offiae is directed to refund the amount of the IAC, the rcspondent-a~sess~ filed 
(four hundred $nety three ,million. four hundred sixty s Ch war accepted. The depan-t filed an 
and eight hundred and thirty-eigh!) to Collector of Customs come praying Ihat the following questions of law 
in accordance wih  su&eme Coun Rules. 1980. along with acc~&J 
up, if any. '(0 Whether the learned ~ncome Tax Appellare-TfibuMl. Lahore 

M.B.A.IF-301s jurtiIitd to cancel hi bider of he i r \ ~  as , 

of 1999. as &e new atrusee obliged to 
Of the i n v c r m t  or capital employed in 

sment year 1999-200@? 

[Labore Hiih Court1 ( i i )  Whether uader thc law, focu and circumstances of he case, he 

~ c / ~ ~ ~  ~hharnmod  air ,411 and ~ h .  Saeed. JJ 
learned h o m e  Tax Appllate Tribunal was justified to hold that 
the IAC could MI receive any information f m  depanmental 

COI.~MISSIONER OF INCOhfE TAX' aQurCeS including Commissioner of h o r n  Tax an authority 
WEALTH TAX, ZONE-C. LAHORE under h e  Income Ordinanre, 1979 (repealed) to invoke the 

Pmvisiom of section 66A when the original asserrmen, order versus 
Was emIYOUS a d  prejudicial to the interest of revenue?" 

prayer of he depanmeot whereupon 
P.T.R. ~0 .375  of 2004, deeided on 2181 February, 2025. 1 Petition for reference has bwn filed, 

~u orbpanre P ~ X X ~  of 1979)- of the ITAT ms~cr it Clem and o b v h s  - turns on f gu .  The h i s  of the order is that h e  IAC did 
Y his i sbeWen t  mind md  did MI tske inm Cossiderstion the 

Pccepwd by Assessing officer--lospecling Addihod Co and do 
in the purponed exerrise of S.66-A. I arke from h e  or he 

Ordinarre, 1979 cancelled the assessment and remanded require my expmrion of opinion from this court.  hi^ 
is without m r i t  and is h t p y  pr*jed, o f ~ e r  for a de novo assessment--Tribunal's order . . 

,hat he same turned on facu---Basis of the Reference dismissed. 
the J.A.C. did not apply his iodependenl mind and did not '. -------- 3, , .. 

I 

no 

t 


