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Criminal Original Petition No.15 of 2002 and Criminal Miscellancous
Application No.179 of 2002 in Civil Review P

PAKISTAN TAX DECISIONS

2005 P T D 2286

" [Supreme Court of Pakistan]

Present: Iftikhar Muhammad Chaudhry,
Rana Bahgwandas and Mian Shakirullah Jan, J7

FECTO BELARUS TRACTOR LTP.

versus

GOVERNMENT OF PAKISTAN through Finance
Economic Affairs and others

decided on 11th May, 2005.

() Judgment—- =
-—-Order in a judgment--—-Order ma'dc‘ by a Court of unlimited
jurisdiction in the course of continuous litigation are either rsgular" or
irregular—-No distinctiom can be drawn bch:vecn qrdcrs that are “void Itl
the sense that they can be ignored with impunity t?y Lhoge. persons {0
om they are addressed, and orders whk?h are “voidable” in the scns: =
that they may be enforced until set aside, since any order' must be t?(l:e-ye ok
unless and until it is set aside and there are no orders which are voi [?so e
facto without the need for proceedings l.o set thlcm asxdc-:- . n;
contravention of an order is 1o be visited with mluw of a crimi ',
nature that order must be in clear _am'.l unm:sukabl_e language-——- .
Obligation must not rest upon any implicaticn to b: derived fm?cdanii
word used in respect of other matters by the Court; it mx'xst be couc :
express terms and must be brought directly 10 the notice of the pany.:
[p. 2309] A

Issacs v. Roberton (1984 (3) All. ER 140 and Hayat Ahmed
Khan v. Bashir Sadiq PLD 1952 Lah. 48 quoted.

(b) Contempt of Court-—

-—--Refund of cusioms duty, sales 'tax and service charges o the_:;.ﬁ.
petitioner—Allegation of violation of judg
Petitioner insisted for initiating contempt proc 4
of Central Board of Revenue as according to it they were responsible for 5
violating the judgment of the Stlxprcme Count
1o be persuaded to subscribe to its co

the Central Board of Revenue or its o i
the petitioner from time to time, had not denied the refund of cust

etition No.80 of 1999, . F

ment of the Supreme Coun--,‘,i'
ecdings agrinst the officers .

—-Supreme Court declined
ntention; firstly for the reason that.
fficers, in the letiers addressed 10

i ;-’_ ~--S. 11-—-Constructive res-judicata---Principles enumerated,

. e

i - petiti ; secondly in the
duty, sales tax amd service chuge§ to- petitioner; ;
judzment of Supreme Court, no directions were made 10 the Govcmmag{‘
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z of Pakistan (Iftikhar Muhammad Chaudhry, J) '

“as well as Central Board of Revenue for the refund immediately and in
- the judgment of the High Toun which was restored by the judgment of
_ the Supreme Court, it was held therein that petitioner was entitled to
- exemption of customs du.y, Sales Ta: and Service Charges in view of it
"~ the authorization letter by the Goverument, Petitioner had not furnished !
any bank guarantee before the High Court for the purpose of release of
_ goods nor the High Court as well as the Supreme Court dilated upon the
' question whether the burden of cusioms duty and sales tax had been
“passed on or not by the petitioner to the end customer of goods; thirdly
| the Central Boird of Rzvenue had been insisting the petitioner to furnish
lis accounts, enabling il o make the refund if permissible under the law
: but petilioner, instead -f doing so, approached the Court with contempt
- proceedings for the purpose of causing harassment to the Board or its
- officers; fourthly entitlement of the petitioner for the refund would be
. determined in accordance with law as well as practice in vogue, which
" _had auained the status of law and fifthly power of punishment for
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contempt was not used to cast slander or o ridicule any person, but L
“essentially to devise ways and means for doing complete justice with ?;3‘
_uimost impartiality for the general benefit thereby, promoting public . 5:!‘1

- 1

_Boods. so that aggrieved party could fearlessly invoke the jurisdiction of
the Court 10 avail all remedies which were permissible under the law,
and to have complete satisfaction of redress as regards wrong done to
him---Principles. [pp. 2310, 2337)B & Z
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Masroor Ahsan v. Ardeshir Cowasjee PLD 1998 SC 823 ref. ';

- (c) Civil Procedure Code (V of 1908)--- .

.
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. =---S. 11, Explanation [V---Res judicaua, principle of---Any matter which
. might or ought 1o have been made ground of defence or attack. in such
former suit shall be deemed to have been a matter directly and
- substantially in issue in sucn sun. [\ 2311] C

- "+ (d) Civil Procedure Code (V. of 1908)-—

¥ SR
B Rt
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FOIlOWing are the principles for examination of question of constructive
- res judicata in accordance with S.11, C.P.C, :-

;

]

1. The matter direc!!y and subsiantially in issue in the subsequent
SWit or issue must be the same matter which was directly and
. fubstantially in issue eilner actually or constructively in the former suit.

:IB i 3 9 e
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: 2. The former suit must have been a suit between the same parties N =
.0r berween parties under whom they or anyone of them claim. AT
. 3. The parties as aforesaid must have litigated under the same title A
in the former suit. . T
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i : Court
4. The Court which decided the _fomr :.m rguiss: ::\': l;ich:;ez s
; ‘ bsequent suit in which suc
cormpetent to try the sit
e i i bsequent
i ially in issue in the subseq
tter directly and substanti I ' ' e
'ls;'nus’trhhea:':mbten heard and finally decided by the Court in th
sui .
suit. [p. 23131 D -
Province of Punjab v. [brahim and Sons 2000 SCMR

quoted.
(e) Customs Act (TV of 1969)—

/ 0), S. 66---Civil Procedure
. 19.—-Sales Tax Act (VII of 1990}, =
--;ss.g/s g} ll?;OS?a; 11---Refund of sales laxband m;:mn;srd::t)l;ad
. dic inci f--- Applicability---No
i i ta, principle ot pplic ; !
gonsu:t;;;vdc f;:sﬂil: (:::t’?md opf tax and duty---Relief ﬂr!cgard':lringn::cir:;it::: :
e i iven to the peu
3 es tax had been gi :
St cuslom; d‘:\:z :in:\':ar:lmem to be a notification, lssu?d under S:Q u'::
0: lhz::lgtfr:ls yA“t 1969-—-Supreme Court had not dilated upo
the ot,

i into ¢
question of refund of Customs duty and sales tax on taking

aty and sales tax had
i i burden of the Customs duty . :
consideration whether the e o it
customers or not-—Qu _ .
been pa‘:’;dbznl;:; l:::.:litimn:r was never agitated by clﬂ::cr c:lf t-h(;u 21;11;;
t)h:fobrgrufc Supreme Court as well as bcforc.t_llcnel:,gh“;hciuih c-r il
{ the petitioner,
oard of Revenue from 4 g
‘hfeff:xu;;dabccn passed on 1o the actual consumer of goods or not
sa

barred under the principle of copstructive res judicata in ¥
not arr

i 2213 C&E
circumstances. [pp. 2311,
Province of Punjab v. Ibrahim and Sons 2000 SCMR 1172 ref.'

(f) Sales Tax Act (VII of 1990)—

3 -B-— of
Ss. 3-B & 66-:-Customs Act «IV of 1969). Sc. 13 & 18-B-—Sales
Goods 1 of 1930),
Gogdiggtci—sﬂé.o.usqmrma dated l1-12—1994--S.R.(;3:-8—(-2!;9&§
zi-s:w%---s'a.o. ALD)/1996 dated 13-6-1996-~Exemplion— Refud
lr_ ales tax C.ustoms duty and service charges-—-Principles—
0 s Al

burden whereof is to be borne by the purchaser and the | peiltioner 10 substantiate as 10 whether
an indirect 1ax, bur i

‘J Pessed on 1o the end user or not and

i the Federal Government. i

i und 1o reimburse the amount 10 the .

r:r':::grc:; 203-:\ Sales Tax Act, 1990—L|kc\:ise Cg:w::hl: ‘:;l:f:’ctg:m..

. ich has to be borne DYy el

i tax. burden of which yu
lar::(::gregi{ng o the mandate of S.64-A. Sales of Goods Ac

s

if i assed on by it, being the
“of the Governmeat, if its burden bad been p b Fahern ug

i . otherwise it will
property owning purchasers

rTD "

£ 2005
o of Pakistan (Iftikhar Muhammad Chaudhry, J)

§ Revenue, that the burden of sales 1ax had been
- equal 10 the bank guarantee. furpished by

‘[ to order refund of the 1ax, bu

| consumer---Principles,

‘ borne by the purchaser
. Sales of Goods Act, 1930,

' and Sales Tax. depends upon

 Act casts a duty upon

| prohibited 10 &

S, 64-A-—S.R.O. N0.92(I¥/1994 dated

fharnished by it, had been passed o

i,
]
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Government, who would spend it on the wellare of general public-="

Petitioner had to cswablish to the satisfaction of\the Central Board of

passed on 10 the end user,
it---Failure of petitioner to do
on would be drawn against it
Shahadai, 1984---Supreme Court decjined
rden whereof had been passed on to the

. 50 would resull that zn adverse presumpii
' under Ari. 129 of the Qanun-e-

The Customs Duty is an indirect tax. burden of which has 10 be

- according to mandate of section 64-A of the
Ip. 2314|G& H

X _In view of S.64-A. Sales of Goods Act.
. moled that the petitioner had na

: 1930 it may also be

right to claim refund of Customs Duty
j“lﬂd Sales Tax, which it had recovered from the end user as an agent of

r,;xhe Government. if its burden had been passed on by it, being the
. Property owning purchasers. otherwise it will remain with the

.Government, who would spend it on the weltare of general public,
Ip. 2314]1

Thus entitlement of the vendor 1o claim refund of Customs Duty
producing evidence that burden of the same
ddition 10°it. section 3-B of the Sales Tax
the vendor 10 return such amount to the Federal
_Government. Although vade-, the', Customs  Act, 1969, there s no
identical provision but on the principle of fairplay and equity, vendor
having received indirect tax. cannot pocket the same, [p. 2316] ]

} The principie of passing on burden of
the doctrine of umjust emrichment,

bad not been passed on. In a

indirect 1ax has nexus with

according to which windfalls arc
‘person in respect of amount which is not owned by him
0ot it had susiained anv loss in respect thereof. [p. 2317} K

: Petitioncr in the present case in its own right had no legal
" 2uthority 10 retain Cusioms Duty and Sales Tax with it and it was its
[ &y, 10 have transferred'the same 10 the C.B.R. However, 10 resolve the
(eodtroversy the C.B.R. constituted a Commitiee. calling upon the

burden of Sales Tax had been
in such siwation, petitioner ought to
ot the Committee that the burden of
al to the amoumt of bank guarantee,

have established 1o the satisfaction
Castoms Duty and Sales Tax, equ

n to the purchaser or not but it failed
® do so with the result that an adverse presumpiion may be drawn

@inst i under Article 129 of the Qanun-e-Shahadat. 1984 that the

Weidence of Sales Tax and Customs Duty had been passed on 10 the

eRaser. Alernatively petitioner should have invoked the equitable

[ ]
‘ i
e
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jurisdiction of the Courts, either

terms of scétion 72 of the Contract Act, for geuing the refund of Sales

Tax and Customs Duty. Essemially petitioner did not invoke the §

cquitable jurisdiction of the Courts. presumably for the reason that it had |
already passed on the incidence of Cusioms Duty and Sales Tax 1o a2~
third party. Supreme Court declined 1o refund the tax, burden whereof
had been passed on 1o the consumer. [p. 2317]L )

There was not an iota of evidence on record (o subsiantiate that
incidence of Customs Duty and Sales Tax had not been passed on 1o the
purchasers, therefore. it would be presumed that the burden had been
passed on to the third party/end consumer. as such petitioner would not
be entitled to refund of the Customs Duty and Sales Tax. Besides, in
view of section 3-B ol the Sales Tax Act, petitioner was even atherwise
bound to reimburse the collected Sales Tax io the Government. As far as
the Customs Duty is concerned, the Government was also entitled 10

recover the same from the petitioner on the principles of equity a5
218: Malatal Industries Lid. v. Uni  Indi

; tries - v. Union of India 1997 (5) SCC 536; Prof

George C. Palmer in his work The Law of Restitution 1986 Suppl;:m;:i'

petitioner had no right o retain the same and it had ziso not sufiered any
loss in respect of the tax. which beionged to a third person. therefore
petitioner was not entitled 1o the szame. [p. 23191 M

Authorizaiion léeuer by the Ministry was not issued by e
relevant execuiive authorities of the Federal Government in accordanie
wilh the provisions of Article 90 of the Coastitution of Islamic Republic

make it public therefore, it could have not {urnished basis for granting

lelter has been successfully removed, how cam the petitioner be entitied
w0 the relief on the basis thereof. So far as Proteciion of Economi
Reforms Act. 1992 is concerned, it would not provide any relief v
petitioner in the face of non obstanie clause iherein. [p. 2336] X

The judgment based on the said leiter had decided the questioe}

ol exemption of Customs Duty and Sales Tax but it had nothing to d¢

with the guestion of refund, therefore, for this additional rcason as well}
on the basis of the judgmeni, the petitioner could not claim relief off
refund of the amount and for that mauer it ought 1o have chosen anothetf
' of Pakistan had issued both the Ordinances competently in excrcise of

- powers conferred upon him by the Constitution and the law, prevailing at

cquitable remedy as discussed hereinabove, Jp. 23371 Y

The imposition of Service Charges as imposed  undg
section 18-B pf the Customs Acl 1969, towards the pre-ship
inspection is ulira vires of the powers of the Federal Legislature. It iy
be noted that Officers of the Board have placed on record suffici
material which indicates that the petitioner had neither deposited indi
tax i.c. Sales Tax and Customs Duty nor had sold the goods at the ag

by filing a suit or a writ petition in

b 2005

Facto Belarus Tractor Lid. v. Government
of Pakistan (INikhar Muhammad Chaudhry, Iy
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- rate. They had been selling the same at a much higher rate. and in this

;l;:nner-. }hgy fiad bce:% ea_mi_ng profit. This fact has not been denied by
_petitioner as ?uch ap‘p;ymg the principle of unjusj enrichment the
petitioner is not found cntitled for the same as well. However, if upon

furmsl?igg documentary evidence. petitioper satisfies the concerned
, athoE'ules ,:»t' the CBR that the goods were sold by it at the agreed

[+ unit, inciusive of Customs Duiwy and Sales Tax. then it would bi en(i(‘:e;
; tothe refund of Service Charges, otherwise it would also be liable to :
. the balance of the amount acquired by it by selling the goods at a ng

higher contrary 1o commitment made by it with the Government

” TPclmoncr is not entitled to the refund of Cusioms Duiy and
ales Tax. However. Service Charges are refundable subjc-ct 10
observations made. [p. 2337] AA

Messrs Army Welfare Sugar Mills Lid. v. Federation of

. Pakistan 1992 SCMR 1652: Oricnt Paper Mills v. Siate of Orissa AIR

1961 SC 1438; Amar Nath Om Prakash v. Siate of Punjab AIR 1985 SC

&L page 255; Messrs Abbasi Textile Mills Lid. v. Federation of Paki

PLD 19.5§.SC Pak. 187; Commissioner of Sales Tax RWP, v Mes;:a:-';

éa‘uad .Na.m Dar‘PLD 1977 Lah. 75; Messrs Sajjad Nabi Dar an.d Co. v
ommissioner of Income Tax pr."PLD 1977 SC 437; Commissione.r oi‘

. Sa ¢ v. M in Li ‘
s e i e oter of Busine 1973, coUIlR les Tax v. Messrs Zalin Lid. 1985 SCMR 1292: Messrs Air Home

with the reasons that authorization leuter was not gazeued in order.of

International v. Government of Punj
. ’ jab 2002 FCLC 780; State of M.P. v
Vyankatlal AIR 1985 SC 901: Entry Tax Officer, Banzlor.e‘ :

. : e . : 7 %1 Chandanma
e i s o e Nidgmtem i, sudsarehel anmal Champalql and Co. 1994 (4) SCC 463; Collecior of Central

g

- Coilector of Central -Excise 2002 (1) SCC 480 and

Excise v. L.ML. Limited 2000 (3) SCC 579: Union of India v Raj

Industries and another 2000 (2) SCC 172: S.R.F. Lid. v Assistant

Cement Co. v. Union of India 2003 (2) SCC 614 ref.
(g) Sales Tax Act (V1 of 1990)—

---S_>. 6---Customs Act (IV of 1969y, S. 19---Sales Tax {Amendm

-'derma?nCc .{X.‘(V of 2002). Preamble---Customs 1.-\mcndrﬁem} Ordi -
(,\,\'l\r of 2002). Preamble---Vires of Sales Tax (Ame dmaﬂCC
Ordinance, 2002 and Customs (Amendment) Ordinance, ‘EOOi---PI:e;?;:;:

that time---Both the Ordinances had been saved and declared o be valid

- and legal te all imemts and
ega . : purposes. uader Art.270-AA of
_Consutuuon. thus their vires could not be qucstioned---Bo?h :Ez

Ordinances were declaratory in nature and had been promulgated to

. ) ; id
| emove certain doubts which had been created by an authorization letter

FIDy
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| Minisiry of Food. Agriculire and Livestock on the  §
pasr» of which Supreme Court had decided the matter whercby

exemption of Sales Tax and Customs Duly was granied 10 the petitioner
contrary to S.6, Sales Tax Act, 1990 & S.19 of the Customs Act,

1969---Such Ordinances which were declaratory in nature ordinarily
operaic retrospectively---Principies.

issu¢' by the Federa

The President of Pakistan issued
Customs (Amendment) Ordinance, 2002 and Sales Tax (Amendment)
Ordinance, 2002 dn 7th June 2002. competently in c.\crcisg ‘o( powers
conferred upon him by the Constitution and the law. prevailing at that
\ime. In addition 1o it after passing of Constitution 17th Amendment Act,
le 270-AA of the Constitution. both the

2003 by the Parliament vide Ariic . ¢
Ordinances have been saved and decliared to be valid and 1ega'§ to all
¢cir vires cannot be questioped for this

intents and purposes ., thus In
rcason.
A perusal of both the Ordinances indicates thal they are
declaratory in nature and have been promulgated 1o remove ceriain
doubts wi-:ich ha{'e been created by the authorization lewer dated 26tk
June. 1996 issued by the Government whereby exemnpiion of Sales Tax_
and Customs Duty was granied 10 petitioner contrary to the provisions ot
scction 6 of the Sales Tax Act 1990 and section 19 of the Customs Act,
1969. Whenever there is any ambiguity or doubt. in respect of B law,
promulgated -either bv law makers or by the athority in exercise of
delegated powers 10 make subordinate legisiation, such dcclalra'.u.ry
legislation can be made. The Statutes of declaratory nature ordinarily
operate retrospectively. (p. 2329] N
Besides, the language used in both
clear intention of the law giver that it would apply with retrospective
cffect and shall be deemed always to have been so inseried in respective
statutes. Identical language was uscd in section 5 of the Finance -Act,
1988 in pursuance whercof section 31-A was inseried in the Cusioms
Act, 1969 with retrospective effect. [p. 2330|1 0

When a legislature intends 10 validate a tax declared by a Court
10 be illegally collected under an invalid law, the cause for.
ineffectivencss or invalidity must be removed hciore the validation cas
be said to have taken place effectively. It will not be sufficient merely to
pronounce in the staiuie by means of a non obstanie clause that the
decision of the Court shall not bind the authorities. because that wil

both the Ordinances ie. §

P

| ohuained by the op¢ration of law y
the Ordinances manifests 'Ij

‘1. the law so intends. [p. 2330) P

20057 s
0035 Facio Belarus Tractor Lid. v. Government 2293

of Fakistan (Iftikhar Muhammad Chaudhry. J)

that the decision would not anv longer b i

e E . ) e applicable to the
]egislalitf:L?:' 3ncr0( the accepted mo:dcs ol achieving this objecta;;f:::
o gl 8.8 ?-enaci reirospectively 4 valid and legal laxing
ey § ;:=mg the ﬁc‘uun 10 ma.ke the tax already collected 1o
el gt ::ac'leﬁ !.?ﬂ-. The legislature can even give its own
. "leaislativr?f _tzl-:on o.t the law under which the tax was collected
% O,nc oflhese ;asl make Ihc‘new mcaning binding upon Courgs. Tt
e ol Bl lh,s Ehat the Ieglslat'ure can neutralize the effect of the
s g ['mh' ourt, The legislature has, within the bounds of
S cmc: itations, 1h‘e power to make such a law and give it
i e Hs\o as 10 b‘md CVen past transactions, In uftimare
e l..m_e. primary test of \'allidazing piece of lepislation is
e i ms: an;s:gez;Tox'cs the defect 'u:hi::h the Court had found
. for a valid imposition of tax \:;rid;za‘:ge SR IR Rt vl lan

Vesied ri

necessary inl’.edn;rf:::icﬁw?! bi —— away save by express wards or
s is. b o u; mixso cannot be _dlspmed that the legislature
 nbby «f operalioﬁ ‘ & tl’. a law. has full plenary powers within ils|
Thereiore. vested rigmso egislale  retrospectively or rctroactively,
cannot be struck down on‘:ar‘\1 D¢ 1aken away by such a legislation and it
B ; . ‘al grc_mnds. A staiuwe cannot be read in such
: ange accrued rights. the tille 10 which consisis in

lransactions past
- and closed or anv fac _
occurred. e ny Jacts or events that have already

1In other words

liabilities that are fixed or rights that have been

pon facts or events for or-perhaps it
existing law provided are not 10 be
ming future rights and liabilities unless

i

s!:muid be said against which the
disturbed by 2 general law gove

When o g
a4 slatute contemplates that a siate of affairs should be

* deemed 10 have exi :

iy ::i\sc existed. it clearly proceeds on the assumption that in f
XIS at the relevant time but by a legal fiction j act
sssumed as if it did exist. [p. 2332] Q ’ lon it has 1o be

¢ acts lhat some h
" b!'ﬂl dOIlE “llll-n mn fact and mir ulh was not dolk. 1he CDUTI 15 En[lIlCd

.mi bOund o asceriain tor “hal pUIPOSCS and be[“ een “hal pel sons ﬂle

amount 10 reversing a judicial decision rendered in exercise of (e

judicial power which is not within 1 la
therefore necessary thai the conditions on which the decision of ¢

Court intended 1o be avoided is base

\

FTD

he domain of the legislawre. It 3

d, must be aliered so fundamentally, | e

" In th_e Ordinapces under discussion the L
: enll In clear (erms thay
-E‘Irospcenve effect, [p. 2333} 8

b egislature has shown its
hey would be applicable with’

n} s he Das 1§ n ‘a\'Oul ¥

U9 A




g a9 .

e

=

v 2005
2294 PAKISTAN TAX DECISIONS {

d hi Vv in W ¢ favour the
TEMove 1 cou [ ights of a pan‘ in hos

C i i id not alfecl the rig ; ;

: '51 passed but in the p[esel“ case, tae Leglslalurc had
same wa "

i the basis on which the

inances in order 10 remove _ 0 W
prdomuliz:lic: i:: gﬁ?me Court was founded, therefore, this judgment
}huasgno bearing on'the present case. [p. 23341 T

il , t and closed
: . the category of pas
s ould not fall within
petitioner wo

transaction. [p. 23351U ; —
Both the Ordinances contain mnon Obmimfii Crau:aeif.ovcr any
jons that the provisions of the Or.dmam_:e shall p el‘ $ou b th-e
Pru(:sl:?f\:’l c:-or the time being in force and including ?&L(l;]nm fuTg o e
owne i o t. 1992 0 “) e
me'uion ("f Eixo'm:i?:i.si(:lllefr"?:dg;fnt of any forum, authumg roa‘i
PR . syhali in the absence of a notification by the .Fe e ;
Sl pcrso;liish'ed,in the official Gazeile expressly gr_a“““?’ 8 “t
G.o_verr‘\me“l i tion from cusioms duty, be entitled Lo or have any r:g—h
amrm“sl\fcix:;zipcion from or retund of Customs duty on the basis of:
10 any

(i) The doctrine of Promissory Estoppel; or
(it} On account of any correspondence: of
(iii) Admission; or

{iv) Promise: or

(v) Commitment; of

V1 onc slonary erger m dt‘ or Ll“d rstandal nw h\.['l-!
) C cs d a €rs a "g gl\ ¢
{

in writing or otherwisc: o¥ | i
(vii) B\ any Government department of authority. [p. 2335]
Contents of ;

of Ordinance XXIV 2002 except i

section 31-A(1) of the Customs Ac‘t,. 1

Sales Tax Act, 1990. [p. 2336] V¥

[ identical 1o thaf

i e No.XXV of 2002 are 1 al ;

e s ncorporation of the provisions df
969 with rctrospective effect mmt_,_.

N

issued bv &

Authorization lenter by the Ministry was not

relevant executive au t
with the provisions of Article 90 of th

jop ietter was not g

. orizat i ES
with. the feasahs thal wish d not have furnished basis for gramis

make it public therefore, it coul

e ] werpment in accordanif
es of the Federal Govern ;

S ET e Constitution of Islamic Republig:

3 1973, coupilf

’ . ¢ Rules of Business :

of Pakistan read with Rule 12 of th cazeied in ordet S ¢ : !

£ Was any occasion 10 attend tp an aspect of the case nor the respondent-

. Authority could have been allowed 10 agree
&'}

ek

2005} Facto Belarus Tracior Lid. v. Government

of Pakistan (Ifiikhar Muhammad Chaudhry, J)

-

reliet 1o the petitioner. If the basis of the judgment i.e. authorization
letter has been successfully removed. how can the petitioner be entitied
to the relief on the basis thercof. So !‘ar\:s Protection of Economic
Reforms Act, 1992 is concerned, it would not provide any relief 1o
petitioner in the face of non obstante clause therein. [p. 2336) X

Abdul Hamid and another v. The State PLD 1963 Kar. 363;
Interpretation of Statutes 7th Edition (page 857); Mehreen Zaibun Nisa
v. Land Commissioner, Multan PLD 1975 SC 397 Al-Samrez's case
1986 SCMR i917: Hotel Industries Lid. v. Province of West Pakistan
PLD 1978 Lah. 53; Barkat Ali v. Administralor Thal Development
Bhakkar PLD 1978 Lah. 867: Muhammad Hussain v. Muhammad 2000
SCMR 367: Income: Tax Offiver. Central Circle-1I, Karachi v. Cement
Agencies PLD 1969 SC 322! N.D.F.C. v. Anwar Zaib White Cement
Ltd. 1999 MLD 1888: Province of East Pakistan v. Hasan Askary PLD

1971 SC 82 and Moossa and Co. v, Collector of Customs Karachi PLD
1977 Kar. 710 ref. i

(h) Interpretation of statutes-—

---Statute- of decfaratory naiure ordinarily operate retrospectively,

{p. 2329] N
(i) Interpretation of statutes---

—~--When a statute enacts that someihing shall be deemed 1o have been
done which in fact and in truth was not one, the Court is entitled and
bound 10 ascertain for what purposes and between what persons the
statutory fiction is 10 be resoried 1o, [p. 2332)R

() Judgment-—

----Unless the basis for the judzment in favour of a party is not removed,
it couid not aftect the rights of a panty in whose favour the same was
passed, but when the Legisiaiure had promulgated Ordinance in order to
remove the basis on which the judgment was founded, said judgment
would have no bearing on the case. {p. 2334] T

(k) Customs Act (IV of 1969)---

~—-8. 30---Daie of opening of letter of credit would not be crucial under
$.30, Customs Act, 1969 10 assess Tax. [p. 2335] U

(1) Constitution of Pawisiaa {(1973) -

——Ar. 185---Civil Procedure Code IV of 1908, O.11, R.2 & S.1]---
- During the earlier hearing of the matter a1 different stages, neither there

to the point being irrelevant

e A Yike
i
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; . ~ . . 1-
hile attending the question of res judicaia, responden

S e . to raise the said

n
Authority. was not preciuded under O.11. R.2. C.P.C.
. - F
point. [p. 2313] :
Khalid Anwar, Senior Advocate Supreme Court and M.A. Zaidi
Advocate-on-Record for Petitioner.

Makhdoom Ali Khan, Auorney-General for Paki;t‘an:R::li;;
i : Afridi, Advocate; .
in Naqgvi, Advocate; Sulcman' 2
g;:lsﬂmhlen?ber Customs and Shahid Ahmed Member Sales Tax

Respondent No. .

Abdul Hafeez Pirzada. Senior Advocate Supreme C?\un. .-\;;;I
Siddiqui, Advocatc Supreme Courl; Mian Gu‘l. ‘Hasan R_C:;?:;g.fo,r
r\id‘r'OCal;: and  Arshad Ali  Chaudhry. Advocaic-on-

Respondents Nos.2 1o 10,
Date of hearing: 11th to 14th January. 2005.
JUDGMENT

IFTIKHAR MUHAMMAD CHU-DHRE~..f.---f.’etltéiﬁf;m;¢:lcl:’s{_
indulgence of the Court for initiaiing suitable action ’orh e ol
Coin 3 dance with law against the persons or any Other pe ,
Cour:ol:cchs rm:: list appended witn the application or agam!s:t ;::;alc
::::l who is involved for violakigg the 3udgmen;.9;lal;erdmligtgmc; s Y.
200{ passed in Civil Review Petition No. 80 of 1 y

2. In view of the imponance of the ma'_.\ur. we ‘czﬁ?cc;:; l);
: iate 1o look into the background of the caﬁc. [1.‘15 sig e o
a[;;:;u&r;l as far back as 1994 the Governmeni of Parlustan l::unr:jcﬂc =
n ; . . ., r rs
o ‘ viding tractors to the agriculturisis/farme
::':r:; ‘ti?rrac:l::rn lSdf:hc%m::. through Agricultural Dev-e}?pmfrnf B:?;eii
Pakistan, at subsidized rates. To achieve the Gb_ll.;l. in.Lth:-:ﬁ o
of Customs Duty and Sales Tax was exemple b
S.R.0.N0.921(I)/1994.  dated 22nd Septegl;fr.r\'cordingh’ .
S.R.0.No.1189(1)/1994. daied 11th December. 1 5. Accondingly
scheme was implemented and on the 'accomp?-:shme;:\to i ésms;ms_
referred 1o hercinbefore were substituted with S. iS5 1 s
l'd S.R.0. 414(1)/1996, dated 13th June, 1996 respectively m!) s
?here.of. Ib% Customs Duty and 18% Sales Tax on mteolfmg)ankrism
Tractors were imposed. Subsequent thereto l!xe Go‘fcrmln(;erzno Locs
launched Awami Tractor Scheme 'No_. 11 for |m;::9r_11régc0n‘.mmns ——
As the petitioner succeeded in fulfilling the specitie gk
i rt of Traclors including the one to se.ll a -“a'.' or ai Lo
an:pg 30.000. therefore, the leuter of authorization was issued 10 |

8 i ivestodli.
26th June, 1996 by the Ministry of Food, ASrluulturgi;{ngLs:cg
Government of Pakisian (hereinafter referred o as » : -

PTD

Faclo Belarus Tractor Lid. v. Governmen 2297
of Pakistan (Iftikhar Muhammad Chaudhry. I .
| conients of jetter expressly provided that all concession provided under
" the first phase ol scheme would be available 10 the petitioner as well and
i directions were issued 10 il o open letter of credit before 30th June,
| 1996. This leuer was followed by another letter. dated 27th June. 1997,
| issued by the “MINFAL", by way of a corrigendum, stating therein that

the authorization leter issued in favour of the petitioner for the second
| phase of Awami Tractor Scheme was subject 10 amendment to the extent
 that the fixed price of the TFaClO{ would be enhanced in the event of any
. flucwation - in the Exchange rate of US Dollars over Rs.35.72,
| Furthermore. it was clarified tha price of Rs.2.30,000 as agreed upon
Lby the petitioner. was on the assumption that no Sales Tax had been
, imposed and that concession provided under S.R.O. No.921(IV/1994,
' dated 22nd September, 1994 would continue in favour of petitioner for
" the import of the Tractors. It was the case of the petitioner that despite
| clear directions noted hereinabove Ministry of Finance imposed upon it
- Sales Tax at the rate of 18%. Customs Duiy at the rate of 10% and the
* Service Charges al 2%-respectively, therefore. it invoked the Jurisdiction
 of learned Lzhore High Court for the redressal of its grievance, by filing
{ Constitution Pctition No. 21972 of 1996, but could not get reliet as the
petition was  dismissed having become infructuous in view of the
' statemenl made by learned Depuiv Auorney-General, representing the
' Governmemt of Pakistan that the matter in issue was examined by the
-Economic Co-ordination Committee thereinafier referred 10 as ~ECC™)
| and the auiention of the Court was drawn towards the approval granicd
by the competent authorivy whereby certain adjusiment had taken place
 for the Awami Tractor Scheme. Leaving the petitioner at liberty 1o [ile
fresn petition i0 question the adjustment made by the ECC. the High
%Coun disposed of the pelition vide order. dated 24th February, 1997,
E .

11997 de

Petitioner preferred ICA. which was allowed on 4th Aupust,
claring thal petitioner was entitled 1o avail all concessions like
iemption rom the payment of Customs Duty and Sales Tax,
 3ame manner and 1o the same extent, which were made available under
the original Awami Tractor Scheme qua the import of 10,000 Tractors
{5 it under the authorization letter.” dated 26th June. 1996 angd
respondents Nos. | and 2 were restrained from withdrawing
amending the same 1o the disaduaniape of the petitioner.

K‘

in the

or

L’ 4. Against the order of ICA Egrzch. the respondenis approached
rIlh's Court by filing petition for leave 16 Appeal being No. 1084-L of 1997
Lwherein on 9th October, 1997, Jeave was granted and rinally the appeal

Was accepted on Ist September, 1999, Conients of the concluding para.
read as under thus:--

)

§

“In the resull, there appears to be force in the contentions raiscd
by the lzarned Auorney-General, Resultantiy. the appeal is
allowed and the juigment of the High Court js sel aside. There

¢
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will, however, be no order as to costs in view of the questions

raised by the partics.” :

5. Petitioner preferred a Civil Review Petition being No.80 of 1999
wherein following prayer was made:-- E
“It is, therefore, respectfully prayed that the order and §

judgment, dated 1-6-1999 may graciously bc_rcvie:vcd and the
Jap];aeal of the Respondents may kindly be dismissed.

: 3
The above-noted review petition was atlowed vide judgment, dated 191
February, 2001. Concluding para. therefrom read thus:-- 1

“(37). To sum up, it is crysial clear t.ha_t withdrawal ;isSl:.ﬁ ;
exempting the payment of lhcusnontsdd:;;esse ::;dm?esc;emc =1
would not be applicable to the secon \ i
i rt of tractors because the Governfnem itself a .

ilicml;i:z?:al of notification had resiled .frlom it to the extfzmr:!lvw;l:\;
jmport to be underiaken by the petitioner. Sccondl_\[im s_ales
upon. Al-Samrez case referred to hcmglabove, the salel
tax like the customs duty could m?r.. be lev_led upotz ld rm;:'.-he :
by the petitioper because the pelitioncr 1s prolc...ze Rl 1
doctrine of estoppel as well as under the Ecomomic Ke )

Act, 1992. :

For the foregoing reasons. we would review Lhz judgrréc::; J\;:{
j " the Lahore High Court. da g
the result that the judgment of the ‘ _ 1
August. 1997 is restored, earlier judgment of this Court. dla;;;!
st of ﬁepumber. 1999 rende.red in C".A. No. 1176 of
recalled and appeal dismissed with costs.

i f the petition for leave
. It appears that during pendenc'y 0 :
app?:al a rc::est was made by the official respondent that L.he ogc:la:
of lhe‘iudgmem 4th August, 1997 passed by the learned ng.h a?low
1.-C.A. No. 84 of 1997 may be suspended. Request so 1Sm\de :;bas o
o way oL ing interi lief in chamber on 1st September. :
by way of granting interim re ! - i
il i / on 9th Oclober.
However, whilz granting leave lo appea b i i £
iti ' interi dified. thereby directing the pe
condition of interim order was mo : Pt
i X Bank Guaranices of a o
to furnish Bank Guaraniee Or Joe
isfacti llector Customs cOncerne &
Bank to the satisfaction of the Co  Cus o e i
i month or earlier. Accordingly., on accep {
p:;;il o?ioo?f% of 1997, the Bank Guarantees were got encashed

them.
7. However. afier the decision of Civil Re\'iew‘?euuon No.80
1999' vide judgment, dated 19th February, 2001, petitioner approac

the Central Board of Revenue (hereinafter referred l'O as (;B]: ‘)S
retfund bi the amount, paid towards the Cusioms Duty as well a :

PTD

¢ was entitleg-for refund of Customs
¢ amounting to Rs.493,467

. knowing
. unconditionally,

10 30th June. 2000, the Sales
. raised by the Company but surprisingly instead of fulfilling the
' requirement as aforesaid.
o Court. dated 19th Februa
_jm: petitioner
ig issue i.e. whether the burden of Sales Tax has been pass
¢ the petitioner vide letter, dated 9th April,
device was adopled with'a view 1 flout/vi
‘this  Court. He emphasized that the C.B.R. had no legal authority 1o
raise such obijection for the first ti
Jilem at the time of hearing of CRP No .8 of 1999, thus the
. were esiopped from raising this plea.

|

¢ amount of Customs Duty. Sales Tax and
leave
-No.1084-L of 1997, 1he
iAppeal No.1176 of 1997, dated Ist Sepiember, 1999 was recalled on
@ I%th February. 2001,

the refund of the amou

2005} Facto Belarus Tractor Lid. v. Government

of Pakistan (Iftikhar Muhammad Chaudhry,

Tax and Service Charges. As needful was not done, therelore, petitioner

filed instam petition for initiating action for contempt of Court against
the respondents.

; e ; ]
8. From the above fagls following question emanates tor
consideration:--- .
Whether respondents have committed contempt ol Court bv not
refunding the Cusioms Duty. Sales Tax and the Service Charges

to the petitioner in view of the judzment, dated 19th February,
2001 in C.R.P. No.80 of 19997 '

9. Learned counsel contended that as a2 mauer of right petitioner
Duty, Saies Tax and Service Charges
838 ({our hundred nineiy three million, four
hundred sixty seves thousand and cight hundred and thirty cight) which
were illegally recovered from it by encashing iis unconditional bank
guaranices furnished by it in pursuance of order of this Court, dated 9th
October. 1997 bui insicad of deing ncedful the Customs Department vide
letter, dated 11th May, 2001, asked the petitioner 10 submit a certificate
from a Chartered Accountant, confirming whether the incidence of Sales
Tax has not been passed on to the consumers and reilerated this demand
well that the bank puaraniee had been furnished
However, petitioner without prejudice to ils case in
good faith obiained a centiticate (rom their Chariered Accountant and
submitted the same clarifying that during the period from s July, 1996

Tax has not been charged on the invoices

the C.B.R., while defying the order of this
ry. 2001. declined to accede to the request of
on the plea that it had set up a commitiee 10 iook into the
ed on or not by
2002, According to him this
olaie/reverse the judgment of

me. Though this plea was available (o
respondenls

10. He argued thal petitioner turnished bank guarantee equal to the

Service Charges in pursuance of
order. dated 9th October, 1997 in Civil Petition
refore. as soon as the judgment passed in Civil

graniing

the petitioner as a matter of right was entitled 1o
nibut C.B.R. on one pretext or the other deferred

m
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the payment in clear violation of the judgment passed in Civil Review |
Petition No.80 of 1999, dated 19th February, 2001. According to himf
the C.B.R. could not be allowed on any ground, whatsoever, o non-f
implement the judgment, including the questions which arc now being
raised for the first time. !

11. On the other hand learned Attorney General for Pakistan assistedp
by Mr. Muhammad Afzal Siddiqui, Advocate Supreme Court contende
that at the time of hearing of the Review Petition before this Court 4
even in the earlier litigation there was no question before the Court forf!
determination “whether incidence of Sales Tax has passed on 10 th
consumer of Tractor or not”. He emphasized that the burden of Salest
Tax has 1o be shared uitimateiy by the purchaser, therefore, 10 ascena:i_

§ e ageeii)

the correct position a committee was constiluted by the C.B.R., who ha

no intention to flout/violaie/severe the judgment of the Court, althou g
judgment daed 19th February, 2001 contained no directions for
refund of Customs Duty, Sales Tax and Service Charges. Besides, in the
meantime, respondents had received evidence that Tractors had bees.
sold by the petitioner at higher rate ranging between Rs.399.000 i§
4,35.000, inclusive of Sales Tax, etc. qua the price fixed by the
‘MINFAL" i.c. Rs.2,30,000, therefore, it had become all the mord
necessary Lo probe into the matter.

12. Learned Auorney-General also coniended thai the principle
unjust enrichment is fully invoked in the judicial system of this count§
notwithstanding the fact whether adjustment of the lax has got uf

statutory backing or not because if it is established that incidence «,‘

Customs Duty and Sales Tax have been passed on to the consumers
the importer, then latier is not entitled to the refund of the same.

13. It may be noted that insiant proceedings have been instituted ff

initiating action for comempt of Court against ihe C.B.R. and i

officers. A careful perusal of the judgment, dated 19th February, 200§

reveals that on accepting the review petition, the judgment in C

Appeal No. 1176 of 1997, dated st Sepiember, 1999 was recalled sl

result whereof the judgment, dated 4th August, 1997 of Lahore

Court stood restored. These two judgments do not contain any directig -

that petitioner would be entitled to refund of Customs Duty and

Tax etc. automatically. For convenicnce sake concluding para from
judgment of High Court, dated 4ih August, 1997 is reproducy

hereinbelow:--

“(18). For the foregoing reasons, we accept this appcal,f
aside order, dated 24-2-1997 passed by the learned Single J i

and hereby declare that the appellant is entitled to avail all g
concessions as regards exemption from the payment of @

N ok

FTD
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customs duty, salc. '
same manner a.nd lo the same extent which were made available
under the originai Awami Tractor Scheme in relation to import
of 10,000 Tractors by it upder the authorization, dated
2(?-6-1991-5 and respondenis | and 2 are hereby restrained from
withdrawing or. amending the same 1o the disadvantage of

the appellant. The parties are however left 1o bear their own
costs.” '

'14. Lcarncd‘ counsel lor petitioner in order to substantiate his plea
relied upon the following judgments:--

1. Hadkinson v. Hadkinson (1952) 2 All E.R. 566:

In fhls case it is observed that it was the plain and unqualified
obligation of every person against, or in respect of, whom an
order was mat‘ie.by a Count of competent jurisdiction to obey it
unless and uniil it was discharged.

i;uThe Swuate v. Muhsin Tirmizey (PLD 1964 (W.P.)} Lahore
34y

In this case Court observed that the remarks made by an
authority in its administrative function amounts 1o contempt of
gross kind. In this case respondent Muhsin Tirmizey. the then
Dlsmc_l and Sessions Judge. Dera Ghazi Khan wrole a letter to
the Chief Secretary to the Government of West Pakistan Lahore
con}aining objectionabie remarks against the High Court
which were not only read by the Chief Secretary but it
waf also read by the o_u::crs who dealt with it in the éourse of
their duties, as such respondemt was found guilty for the
contempt of Court. y )

3. Dr. A.N.M. Mahmood v. Dr. M.O. Ghani VC. (PLD 1967
Dacca 67)

In this case, the High Court of East Pakistan (Dacca) has held
Ehaz the object of the discipline enforced by Court in case of
contempi’ is pot te vindicate the dignity of the Judge in person
!Jul'lo prevent undue interference with the administration o‘f
Justice or the doing of an act the tendency of which is to deprive
the Court of an unfetiered course with a view 1o dispense even
handed and impartial justice in accordance with law. It is a part
of our legal system that the Court should call upon the
delinquents, if so found. 10 answer for the impediment which
1he_v. have caused 1o the steady course of judicial
administration...."”

>k
| 2
lax, service charges and other taxes in the

(P )
X ik
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4. Ekka Tonga Mazdoor Union v. The Aiigarh Municipal Board 9
{AIR 1967 Allahabad 93) ‘

In this case it is held that the orders of the Courts are 10 be t",
implemented and acted upon with promptitude. If their L
implememiation is unduly delayed, it would amount 1o showing ‘3
scani respect 1o the Court concerned and its judicial process, |
which would obviously be a serious conempt of that Court, é;
even though the person sought to be injuncled or restrained §
might have had no intention to flout the order of the Court, for §
in many cases the very object of obiaining the order of stay or i
restraint would be rendered nugatory 2nd the thing sought to be 1
enforced or retrained by the Court might be accomplished or 3
completed such as in the case of stay demolition eic. Morcover,
considerable delay in carrying out an order of 2 Court alter
notice, without adequate explanation for laches, would by itself
constitute serious contempt of Court inasmuch as it iends 10
undermine the prestige and authority of a Court of law and the
efficacy of its judicial process. A persom who has obtained an
order in his favour from a Court is entilied (o instant relief and
its delayed implementation would discredit the administration of
justice.

5. Sycd Aftab Ejaz v. The Staie (PLD 1978 Lahore 361)

e Bl

il

In this case the learncd High Court held that in 2 case of
contempt of Court the plea of intention, however. good it may §
be. cannot provide defence for flouting the order of the Cour, 3
because the order of the Court is 10 be stricuy complied with
and its compliance is a mauer of strict liability. - -

6. Sri Kirshna Singh v. Mathura Ahir (1981) 4 SCC 421

In this case a decree was passed against the petitioner for
delivering the possession of the property 1o the plainuiff which |

was maintained ultimately by the Indian High Court, adjudging § |
that the petitioner Sri Krishna Singh and others were (respassef i
and were directed 1o be evicled from the property in question but |
despite of it, possession was not delivered in uner disregard off
Supreme Cour’s order and irying to delay or defeat the Court's § =
decree for delivery of possession by adopting ingenious device §
and subterfuges, therefore, proceedings were ordered to be takeg |

against him for contempt of Court.

7. Issacs v. Roberison (1984) 3 All E.R. 140

&

It is observed in this case that order made by the Courl 'S
unlimited jurisdiction in the course of conteniions betwes

2005]

B e o

e &

Faup Belarus Tracm.r-k_LLd, v. Governiment
of Pakistan (Iftikhar Muhammad Chaudhry, 1)

Prders_ that are *void’ in the sense that they can be ignored with
impunity by those persons 1o whom they are addressed, and
orders which are ‘viodable', in the sense that they ma ll;e
enforceﬁ_ until set aside, since any order must be ob}e d
unless and umtit it-is set aside and there are no arders wh);:h

are void IPSO fagin without the i
L v
e Sl o need for proceedmgs to set them

8. X. Lud. and another v, Mor :
! . gan Grampian (Publi
and others. (1990) 1 All E.R. 616 mpian (Publishers) Lid.

In this case it is held that right of audience can be declined to
coniemner who not only refused to obey the order made by the

1 I . - -
CQuil bu also IﬂL..Ed e aU\hOTIH‘ (8] ‘.h¢ CDJ]I 1o ]nake an
. L

9. Rana My T3 < ; (
3. thammad Akram Khan v. The Siaie (1993 PCr.LJ

(l)nd(his case it is held that Disobedience or non-compliance of an
rder passed by the High Court whether intentionally or

negligemly and that 100 b i i
¥ y a public functionary
contempt of Court. y mouts to @

10. Anil Sharma v. Virmani (1996 Cr. LJ 3137).

Lea’m‘ed counsel concenciad tha; in this case the Court has held
that it is se:deq proposition of law that the Contempt of Cofm
cannqt g0 behind the order. The opposile parties cannot b
pe.rmw.ed 10 judge the merits themselves of an order quashed be'
High Court or they cannot -be permitted to defy the Coun'}
order' on the ground that the order is not correct. if this is 1o bs
g:;;z;lnlted:llthe gmire judicial structure wili fail down and ever;

Wili- / : '
correct."l”"dﬁ} me orders on the ground thar the order is not
{‘l;lheremre. learned counsel’s submission was that in instant case
{oi EI.B.R. had ab‘so}utel}*_m? authority to appoint a Camminet;

€ purpose ol asceriaining as to whether the inciden f
burden of Sales Tax has been passed on or not. e

IT. M.F.M. Y Indusiries Lid. v . ]
1996 Karachi 542) H] . v. Collecwor of Customs (PLD

Lear.ne‘d counsel contended that in this judgment it has been held
thm_ it is totally unprecedented thai a department would await fh

ac!\’lcc {from the adminisirative agency before the implemematio:l
of the order, as il had happened in the instant case that the

L

®0% -

i
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concerned Collector insicad of rcf.L{nding. the . amount.
approached the C.B.R. to avoid }hc etfect of Lt_xc Judgdmen‘.
therefore. strictly in accordance w_nh 'Lhe observauoP maf e 1 t:n
this reported judgment 'msl_am application has been filed for the
proceedings of contempt of Court.

12. Abhijit Tea Company Ltd. v. Terai Tea Co. (P.) Lud. (1996)
1 SCC 589 i

In this case the Court observed that the arms 9[ the Coun. a‘ur;
long enough to reach in justice wherever 1t 1S found. whic
should be dealt with appropriately.

T Ty

g ks

13. Naveed Nawazish Malik v. Ghulam Rasool Bhati (1997
SCMR, 193) ‘ :
It is held in this case that to disobey or di-sregard an Dn;c:, ]
direction or process of Court which a person is legally boun‘ ] ;
obev, wilful breach of any underizking given o2 QOurL. any act
intended 1o or which tends to bring the amhoruy.oi the Court or
the administration of law into disa_’espect or dlsrepute.and- 0]
obstruct. interfere, interrupt or prejudice the process ot law or'
\he due course of any judicial procceding fall within the category
of contempt of Courl.

14. Al-Jehad Trust v. Federation of Pakistan. (PLD 1997 |
SC 84) _ _ ,
In this case this Court held that if all the Exc\?uti\'_e and Judicial 3
authorities in Pakistan are unable 1o act in aid of the S}apn.}'ne .
Court and judgment is not implemented, then such situation
would be open to be construed as impasse or .dead_lgck and .
would amount to very unhappy situation reflecting lailure of |
Constitutional machinery....

15. Government of Sindh v. Muhammad Hussain (2000 SCMR
1241)

In this case the concerned Officer insiead of implcrr{cnu::lg the §
order thought that filing of review operaies automatic s\ag' l'fut
this Court observed that the officials cor_nccrned.. prima acie, :
found guilty for conmempt of Court for having failed to i
implement the order of this Court.

16. M. Adil Hayat Khan v. Government of Sindh (PLD 2001 1
Karacf‘{i 131)

It is held in this case that the act of justifving the disobediencs § -

of the Court’s Order, which is very clear and can be understood

L 5

15.

;'specit'ic direction 1o refund Sales Tax to petitioner or for that matler
Customs duty. no criminal liability of contempt of Court can be

.!!mposcd upon the C.B.R. or its Officers. He referred to the following
judgments:--

Facto Belarus Tractor Lid. v. Government
of Pakistan (Iftikhar Muhammad Chaudhry, J)

by—any person who has passed the High School Examination in
- Pakisian reflects his siuhborn and unreasonable auitude,

17. Wyail Tee Walker el zl. v.

City of Birmingham (US
Supreme Court Reports (388 US 307)

“In this case it is held that as a general rule. an unconstitutional
statute is an absolute nullity and may not form the basis of any
legal right or legal proceedings. Yet until its unconstitutionality
has been judicially declared In appropriate proceedings, no
person charged with its observance under an order or decree
may disregard or violale the order or the decree with immunity
from a charge of contempt of Court: and he may not raise the
question of it unconstitutionality in collateral proceedings on

appeal from a judgment of conviction for contempt of the order
or decree....."

Learned Auorney-General contended that in absence of a

S emy \
1. Hayat Ahmed Khan v Bashir Sadiq (PLD 1952 Lahore 48).

In this case during pendency of a suit. an order was passed on
l4th March, 1951 by a learned subordinate Judge, directing to
the respondenis to take the delivery of the machinery which had
arrived at Karachi in presence of the petitioner or his
represcniative or at any rate. afler giving sulficient opportunity
1o the petitioner or his represemiative 1o be present. If. in spile
of it. the petiiicner was not present or represented the delivery
should be 1zken after informing the Court. Allegedly. respondent
took delivery of the machinery on 25th April, 1951, without the
order of the Court. Thus it was alleged that the order, dated
14th March, 1951 had been coniravened. Uliimately, a petition
was filed on original side beiore the Lahore High Court under
section 3 of the Contempt of Court Act, praying that the
respondents be proceeded against and adequate punishment
according to law for having committed contempt of Court of the
subordinate Judge be passed. In view of these facts, the Court

formulaied 2 question “whether in these circumstances can it be
said that there was a contravention of any dircction made by the
learned Judge. such as. could invite penaliies of the nature
applicable in contempt? The learned Juedge answered the
queslion as followed:--

---=-=-----In my opinion answer must be in negative. Firstly if
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v " ST
er is to be visited with penaities 0

i ise terms,
srimninal nature that order may be in clear and p:lec;;é b
il the obligations resting upon the perso el
e e <akable language. The obligation must ne;d S
Lk L?nm:'s*azion‘ 1o be derived from any words u; : lm
iy ‘mxg I: matters by the Court, it must be coue e{ ol
s ?errr?‘ls an must be brought directly to the notice @
express tel

arty.” | B
i v. Mchrajuddin (PLD 1959 SC (Pak.) 147)

contravention of an ord

R et e

e

2. State o’ Pakistan
{n this judgment it has been held as follows:i--

man i -ommitment for contempd
ting an order of damus is by commilment o
gran i a mandamus must be of an absolute natu .em e ‘
but suc C Sy I,
i i pi of a perso : .
irecting the reinstateme iy
mm;\rﬁem is not on¢ which can be e:xecu\ed on Lahse s:uiori(y :
Pepalves a greal many considerations §uuh s 1
::;'&bilitr salary, and treatment of the period of @
1 ¥, ' ;
which are exclusively w

ithin the compeience of the relevad,
executive authorities and can on

ly be decided b¥ thost

ination involvi

authorities after a good deal of ex'm;ml;?;an i;ndrncf::é ::\Oo 1
AT e

ikl OIs; ?ﬁ:ﬁi?sx.zzdo::ef directing ihe reinstaie :
e muerc;mnm be regarded as an absolute ordir L ¢
Y n-compliance with which may peremptorily
rqafxdaxnus. mrocecding in contempt. In thc present cases,
i byfargandamm were  themselves incompete:\:l . i
‘?t::fer?or:. for that reason as weil, t_he High C:m‘;;';l iitl:o; oy
hesitated before issuing the notices In contempt

in vi f ‘« pbservation s
Lesrned Attorney-General in view o‘t at}a;);:, Dg&iﬁahad -
that firstly neither this Cogrt nor l;ne c:ﬂ,;,..oms e and 64
absolute direction for the refund of :wh 3
Tax, eic., therefore, the C.B.R. a::w o
was compelent in law to ascerian as
Sales Tax had been passed on or not.

hether incidenit}

3. Qadeer Ahmad v. Punjab Labour
1590 SC 787).

In this case petiti(_m :
Bahawalpur in Writ Pc.u
whereof the order of his
{eaving upon the respondentis 1o

dismissal from service was set

hin its jurisdiction§

Appeliate Tribunal & @

[ the High Cozf
er got an order {rom ' 5
gLion No.185/1979-BWP, in purs

take fresh action again¥ :

2005)
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petitioner in accordance with law. However, he was nod
reinstated. Consequent upon the order of the High Court,
respondent issued him an inguiry notice and suspended him for
four days and after holding inquiry. he was dismissed from
service. Before passing of the fresh order of dismissal, the
pelitioner moved an applicaiion before the Lahore High Court.
Bahawalpur Bench, seeking implementation of the order, dated
25th February, 1980, reinstating him with back-benefits. It was
further prayed that the respondent be proceeded against under
contempt of Court Act, for deliberately avoiding the compliance
of the order of this Court or any other appropriate order may be
passed. The High Court dismissed the petition filed by him, as
such appeal was filed before this Court, Argumenis were heard
and judgment was reserved. In the meantime, petitioner filed 3
Miscellancous Application against the dismissal order, daled
27th March, 1990 with the Labour Appellate Court, who set
aside the same vide order, daled 18ih September, 1990 and
directed his reinstaiercem o service with ceriain observation
made therein. Against suck order. two appeals were filed which
were disposed of by Labour Appellate Tribunal on 30th January,
1984. Meanwhiie, when the appeal came up for arguments with

reference o the contempi of Courl. this Courl observed as
under;--

In order 10 make out a case for contempt, it was
necessary 1o establish a specific direction znd its breach by the
party. In the ¢as in hand no express order was passed in the
judgment which was being utilized by the appellants for claiming
payment of back-benefits. Therefore. in fact no breach had 1aken
place for which the respondent could be held in contempt, "

Learned Auornev-General heavily placed reliance on ithis
judgmen: and arguad that comparative study ol the judgment of
Lahore High Court, dated 4th August. 1997 as well as the
judgment of this Court in Review Petition, clearly demonstrate
that no directions were made for the refund of the Customs
Duty. Sales Tax and Service Charges by any of these Courts.

4. Muhammad Sadig Leghari Registrar High Court of Sindh
(PLD 2002 SC 1033).

In 1his case a larger Bench of this Coun dealt with the case of
comempl of Court wherein it was alleged that the appellant
being the Regisirar of High Court of Sindh (as then he was)
violated the order of this Couri, dated 28th March, 2002 by
submitiing a report whether Constitution Petition No, D-1062 of
1994 (Feroze Akbar Khan v. Government of Pakistan) was
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heard by a Division Bench as reflected in the order. because
ambiguity surfaced on having seen the cause list of High Court

before the learned Chief Jusiice of the High Court and the
detailed order showed thal the same had been signed by iwo
Hon’5le Judges. as it was heard by a Division Bench. When the
case ‘was taken up on 15th May, 2002, it was found that the
report had not been submitied by the Registrar of the High
Court of Sindh. Alhough in addition to the original %
communication, a reminder was also issued vide letter. dated 4th |
May, 2002 10 submit the report compliance of the ordcr.E

i

However, on }5th May, 2002 a Bench of this Count passed an. §:

order directing personal appearance of 1the Registrar 10 appear
in person and éxplain as 10 why proceedings of comempt of
Coury may not be initiated against him for non-compliance of the §

order. He submittéd requisite report and also filed a reply to the E
“f

nolice and sought time to furiher probe imto the maiter, 2s §
desired by this Count. The learned Bench of this Court on§

having taking into consideraiion this reply, conclude that he had ;.

commitied conterpt of Court and had also interfered in the §
proceedings of adminisiration of justice, for which no sincere 1

regrets or uncondiiional apology had been tendered by him,

e

therefore, on tne basis of such findings, he was held guilty of
contempt of Court and was accordingly punished and awarded
senience. With this background, 1.-C.A. was filed and this Court

formulated 2 question “whether the conducl of the appeilant, if
considered with the auending circumsiances and the facuf’
cstablished on record, did constiluic an act of contemp! cﬁ"p_{. '
Court, a. envisaged under Article 204 of the Constitution oi{:
Islamic Republic of Pakisian and the provisions of Contempt of ¢

Court Act. 19767 And the answer was as follows:--

“We may observe here ai the very ouiset that a distinction hasie§;
be made beiween a case of contempt of Court based on defiancaf
or violaiion of a judicial order in the naire of temporafff’

injunction by a party whereby such parly was restrained from
acting in a particular manner but in spite of service of notice ¢

having come 10 know of the passing of such order, acts ingf

manner 1o alter the position io his advantage o as 0 frustrag
the temperary injunciion and an act of mere non-submission of
report called for by the Court by 2n Officer of the Court. In ¢
former case, the Court would take sirict view and mere act &
defiance of the judicial order would be itself justity raising &
presumption that the doer of the act was guilty of comempmé
Coust uniess he proves otherwisc whercas in the lauer case.f

st s

200
51 Facio Belarus Tracter Ltd. v. Government

of Pakistan (Iftikhar Muhammad Chaudhry, J) B0

2':2; ;10 be ‘determined on application of judicial mind as ia
) ether Uu]... appeilam deliberately did not submit the report on
ccount of having personal interest in i i
any of the
i ke e ! ) parties to cause
er party in the case in which th
called or had anv personai i e
' \ onai interest which. il proved
: | s or
:::;ai:l;‘lsged l\\ogld I;u:l\e the act of non-submission ofplhe report
¢. In the absence of any of these fact

; I \ ors and element of
ur.no;;lur;;acy. his conduct could not be held 10 have sutfered from
Beha wz i«.s .or contempt of Court. It has been held in the case of
awal v. The Siate PLD 1962 SC 476 that merec non-

compliance of an order. i & ma
. In Llhe absence of cont
i u 2 ’
amount to comempt of Court,” " oild ot

16. From the | is, relied
. ¢ judgmenis, relied upon by i
& n " W L b} n b\ bD i i
following principles emanate:-- . ¥ AR b alies, user
(1) Orders made by imi
- d:m.nir;wds b; a Court of unlimited jurisdiction in (he course
uous litigation are either i
; i gati regular or irregular. It i
?:Jszlfadmg lo draw distinction between orders that Ere "lwoild':S
n oy ; i
persc:) sse;nse 11-]:31 th;y can be ignored with impunity by thos;.
o whom they are address i
pers ‘ ) ed. and orders whi
voidable” in the se : il
" in 1 nse that they may b { i
1 1€3 ¥ be enforced until
aside, since- any order m i b
B de, since- amy ust be obeved unless il i1 i
asiee. o De) and uniil i1 is set
¢ and there are no orders which are void ipso facto without

the recd for proceedings 1o set th i
: em 3
140 Issacs v. Robertson). FRER ISR Bl

Ifae i : ;
cri:lzn;lfn;raiennon of an order is to be visited with penalties of a
s al nawre Lhalt order must be in clear and precise lerms
- ;:ga .::iuz (he_ obitgauens resting upon the person affected h;
unmistakable language. Th igati
; . The obligation mu
upon any implication 1o b i § e
} e derived from and word i
respect ol other matters by th i Se cots
ts by the Court; it must be ¢ i
- irt; ouched in
press terms and must be brought direcily 10 the notice of the

party. (Hayal Ahmed K : p .
48), * ed Khan v. Bashir Sadiq (PLD 1952 Lahore

17. In view of inci i
lew of the principies discussed in above judgments, it is

Conlended !“- lhf.‘ [Eai ]led A tlorney - i W
c h]ns Ouﬂ-i p“-as- in ab.‘ellu. ol any SpECIIlL e “‘(l“s
’ dl C 1o l'elul'ld Sa]es

and for lack of ¢ i
R ¢ Ol contumacious acts by th
Iis otficers. no proceedings for comempt of Court c:n lb:

initiated against them |
; , iherefore, rod T S
application, Sy o\ he prayed for the rejection of the

1118, We have considered the'arguments o

tow 1 colevans ricded maittained by I both the sides. keeping in

this Couri, pertaining to

”
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as weil as before the High Court, where proceedings of 1.-C.A. and Writ
Petition, filed” by the petitioner, were pending. Tt is a well-setled
principle of law that under the provisions of section 11, Explanation TV, |C
C.P.C., any matter which might or ought to have been made ground o
defence or atiack, in such former suit shall be deemed 1o have been a|
matier directly and substantially in issue in such suit.

25. A careful perusnl. of the judgments relied upon by the learned
counsel for pelit'wncr’revcals that:--

(1) In Pardool’s case (ibid) it was held that if a plea was available to
party in an earlier round of litigation but the same was nol
agitated them in subsequent proceedings said parly would be

debarred 10 raise the same question in view of the provisions ‘of (4) The Coun which decided the former suit must have been a C
section 11 and Oider II, Rule (2), C.P.C., whereas in insianm competent to try the subsequent suit in which hn‘a ou
case, the respondents had no occasion 1o plead the question subsequeatly raised. Sicl e
relating to incidence of passing on the burden of Sales Tax as at (5)

that time aliogether a different question was before the Court.

i 2005]

WA

Facto Belarus Tractor Lid. v. Gov -
. _ . V. ernment
of Pakistan (Iftikhar Muhammad Chaudhry, 1)

examining the question of constructive res judicata in accordance with

secuon 11, C.P.C. had laid down the following five principles: —

(1 :ﬁ: ma;lcr directly and substantially in issue in the subsequent
or issue must be the same matter which i
substantially in issue either i ‘dlrectl_y i
N actually or constructively in the
(2) The former suit must hav i
have been a suitl between the same i
or between parties under whom they or anyone of them (:l£:nmcs

(3) The parties as afcreszi
in the former suit.

The matter directly and substanti i :
- antially in issue in the subsequ
sull must have been heard and finslly deciged by the Coune?l:

2313

d must have litigated under the same tiilchD

e

3 oeny

s e T

g particularly in view of the fact that they were respondents before  § the first suit. - ;
g';.j the High Court in the Writ Petition and in [.-C.A. as well as in § - : Y ) % i
8 proceedings in Civil Review Petition No.80 of 1999. However, - | . Applying the rrinciples noled above : £i3
e so far as the proceedings in Civil Appeal No.1176 of 1997 are } “’rel;“l no hesitation in holding that under giv?n&fl:c:‘:c:;doz_’mml case, ’33

E J . — P o e wrcumsta f
g_, concerned, they were the appellants and their grievance was (g case, the query by the C.B.R. from petitioner “whether burdel:s:' E };

only to the extent of judgment of the High Court passed in
"y L-C.A. No. 84 of 1997, therefore, it was not legally possible
3 for the respondents (o agilate this point. =

(2) In Amanul Muik’s case this Court has held that the rationale
behind the constructive res judicata is that if the parties have had
an opportunity of asserting a ground in support of their claim or -
defence in a former suit and have noi done so, they shall be

8 7
E &

28. :
Dot e e el e ke i
hr < b : 8X Was not agitated during the heari
ﬁml Rel::ew P?llluon being No. 80 of 1999, or even pr%or 'l:o it‘r::gﬂ?f
_._Aage when Petition l:or Leave to Appeal No.1084-L of 1997 =
} . | Lﬁppe.ll arising ou.l of it being No.1176 of 1997, was pending. th and in
t deemed 1o have raised such ground in the former suit and it shall | R being a new point cannot be agitated at this stage. To su:;m ri:e folr-l?'

. ntiate his

be further deemed that such ground had been heard and decided - pica, he relied upon Postmaster General, Eastern Circle (E.P.) D
; -P.) Dacca v.

3
Pl
&

14t

o L g . '“m‘d Hash

i as if such matter had been actually in issue. Thus, such parties —§ ashim (PLD 1978 SC 61), C

{ii shall be preciuded from raising these grounds in a subsequent 'hm{Wala v. Muhammad Yaqub etc. (i’LDnT;;:l Sjéwzgps ’)"d':’[“ Lid.
i s j 1rading and Export (Pvi.) Lid. Federation of Pakistan and ol’hers‘m(ll;e;

(i “JSCMR 190 \ :

(3) In Bashir Ahmed's case, petitioner failed o esublish that § Siddiqui (2;3,';(:;:2 fm%“#";‘;!;dmrpﬁn Services v. Nafees-ul-Hasan

i Mutation emtry No.172, dated 30th July, 1962 was violative of _ §Turk (2002 SCMR 429). In ail the uhammxd Hanif v. Muhammad Jamil

~ MLR-64 and had been obiained and sanctioned through fraud: Ruet agitated in the High Coun mrs?h?m 1t was held that if a plea was
and misrepresentation and in second round of litigation the same. plea cannot be allowed to St eatend re was any discussion on it, such
question was raised, therefore, in this context it was held that " § Court. raised for the first lime before the Supreme
the petitioner. at this stage cannot dare out 10 re-agitate the plez § R
which they out to have proved in the first round of litigation. .. X

Ltk 26. In this coniext it is to be noted that this Court in the case of |

i Province of Punjab v. Ibrahim and Sons (2000 SCMR 1172), whike

m' i i :
position, 1t 1s necessary to observe that during the earlier hearing of

. In thi i ‘
this behalf it may be noted that in order to attend this
_gmmer at different siages, pointed out by the learned counsel m:iu:»crlF

o O
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\
i f sase nor C.B.R. could
i d this aspect of the case
s any occasion 1o atlen . Lot hei e
iy “::n allowed 10 argue this point being irrelevam at that stage

a“eﬂ n 10 th que tion 0[ res l ca Ulﬂi insta F
dl s

hav
obscrved while L : -
i lier, therefore, In
i was never agitated ear g e, ; e
q;cztr]\?;:ion it is held that the C.B.R. is not precluded under Orde
obs !

Rule 2, C.P.C., lo raise this point for the reasons which will be assigned
ule 2, C.P.C.,

hereinafier. B —
30. Tiis 1o be noted that Sales Tax is an md_lrecx 1a;.t2u:c'l\:nbursc 4

i b porne by the purchaser and the vendor is bogn gty

o o the F'ederal Government i terms of Section }-B of L_j

%_i[f:: Tcl:tt 1990. For convenience same is reproduced hereinbelow:--

1.B. Collection of excess sales tax eiz.—

c harge.

(1) any person who has collected or collects any l.axf ?}2‘1 : aﬂgm
whether under misapprehension of any provision o o e
otherwise, which was not payable as 1ax of charge or wi é ey

’ Y ; inciden
¢ actually payable and the

excess of the tax or charg y . ¥
which has been passed on 1o the Consumers. sl(m:‘au‘ .p:;“ .
amount of 1ax or charge so collected to the Federal Gover 12

; deral Government under
2 amount payable 1o the Fe _
2 :ul);ection {11 shall be deemed 10 be an ar;;:arsc;); :;::: E;vc:ﬁ;g:\g
i | be recoverable a 3
ayable under this Act shall ( Y and
gl:im for refund in respect of such amount shall be admissible

’ : d
q incidence of tax or charge referre
The burden of proof that the inci
@ 10 cin subsection (1) has been or has not been passed to the

consumer shall be on the person collecting the tax or charge.

1]1. Likewise, The Customs Duty is an indirect tax. burden of which

i f section 63-A
has to be borne by the purchaser, according 10 mandaiec 0 =

f the Sales of Goods Act, 1930. Reference in this behallf may l:,e E']al:fl
§ the case of Army Welfare Sugar Mills Lid. v. Federation of 'ab:slow
:?995 SCMR 165.’.;. Relevant para therefrom is reproduced hereinbe

for convenience:-- | r
“(54). It may also be observed that section 64-A of the Sa :ssgr
Goods Act 11930, entitles a vendor to recover frorbnjE a pgrcp ase‘i

; ‘ i ing impo

cise or tax on any goods
any duty or custom oOf €x < e
‘incre i clusion of any contract for

or increased after the conc 0y 5 it

goods, if the contract does not contain any provision contrary

i.”

- . . he 77
32. In view above provisicns of law. it may also be noted that t

{ f y s Tax,
etitioner had no right to claim refund of Cusioms Dut}hané S\-{I;mem
i'hich it had recovered from the end user as an agent of the Gove

PTD

—

2005] Facto Belarus Tracior Ltd. v. Government
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il its burden had becn passed on by ii. being the property owning

purchasers. otherwise it will remain with the Government. who would|l

spend it on the welfare of general public. Reference in this behalf may
be made 10 the case of Orient Paper Mills v. Siaie of Orissa (AIR 196]
SC 1438). Relevant para: therefrom is reproduced hereinbelow for
convenience:-- ¢ TN

“(7). Anticle 19(1)1) of the Constiwtion of prescribes the right
Lo freedom of citizens to acquire. hold and dispose of property;
but the right is by cl. (5) subject 10 the operation of any law,
existing or prospective insofar as it impos¢s  reasonable
restrictions on the exercise of that right in the interest of the
eeneral public. Assuming that by enacting that refund of tax
“shall oniy-be made 10 the purchasers from whom the tax has
been coilected by the dealers and no 1o the dealers who have
paid e tax the fundamenial right under Art. 19(1)Xf) is
restricled. we are unable 1o hold that the restriction imposed by
section 14-A of the Act is not in the interest of the gencral
public. The Legislature by section 9-B(1) of the Act authorized
regisiered dealers 1o collect tax from the purchasers which they
may have 1o pay on their turnover. The amounts collected by the
assessees therefore primarily belongs not 1o the assessees but to
the purchasers. On an erroncous assumption that 1ax was
payable, tax was collected by the assesses and was paid over to
the State. Under section 9-B Cl. (31 of the Act as it stood at the
material time, the amounts realized by any person as tax on sale
of any goods shall nowwithsianding anything contained in any
other provision of the Act, be deposited by him in a Government
treasury within such period as may be prescribed if the amount
50 realized exceeded the amount payable as tax in respect of that
sale. or il oo tax is payable in respect thereof. As the tax
collected by the assesses was not exigible in respect of the sales
from the purchasers. a stalutory obligation arose 1o deposit it
with the State andi by jpaying the 1ax under the assessment, the
assessees must be deemed 10 have complied with this
requirements. But the amount of 1ax remained under S.9B of
e Act with the Goverament of Orissa as a deposit. [If
With 2 view 10 prevemi the assessees who had no beneficial
interest in . those amounts from making a profit out of the tax
collected, the Legislature enacted that the amount so deposited
shall be claimable only by the persons who had paid the
amounis 1o lhe dealer and not by the dealer, it must be held
that the restriction on the right of the assessees 1o obtain refund
was lawiylly circumscribed in the interest of the general
public.”

.
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33, The above principle has been reiterated in Amar Nath Om
. akash v. State of Punjab (AIR 1985 SC 218).

34. ‘Thus entitlement of the vendor to claim refund of Cust‘oms Duti
and S:'aics Tax, depends upon producing evidence 1h§1 ll;un:rle:r)l otstalj;:ss?rn:‘
| dition 1o it, section 3-B of the 5: 3
had not been passed on. In ad e
'y eturn such amount to the Feder
Act casts a duty, upon the vendor to r . i
i he Customs Act, 1969, there
Government. Although under 1 ! ms e
i i isi i le of fairplay and equity,
identical provision but en the princip g - b
i i indi X, t pocket the same. To cla e this
having received indirect 12x, cannot p : ot L
i i i | Industries Lid. v. Union
i int, reliance is placed on Malatlg _ ]
Y:?i??l%'f') § SCC 536y, Relevant portion therefrom is reproduced
hereinbelow for convenience:--

(iv) A claim for refund, whether l.TIlE‘;dC t:iudcr the pl'IO\'lSanf g:
the Act as contemplated in proposition (i) above or in ?‘suu‘m
writ petition in the situations contcpplate? b\:_.f ;.n:opo?mon i
above, can succeed only if the petitioner/plaintiff a!.egdes.‘ e
cstablishes that he has not passed‘ on 11'1e burdm:n of hultl} o
another person/other persoms. HIS refund claim sha sged
allowed/decreed only when he establishes th.al he has not pa ¢
on the burden of the duty or to the extent ne h?s not so passet
on, as the case may be. Whether qxe claim for restitution ls,
treated |as constitutional imperauvf: or as a s‘;}::,?];’i
requiren"s,em. it is neither an absolute nght' nor an uncon ll ;imd
obligation but is subject to the abc\‘errequxremem. as exp ained
in the body of the judgment, \}.rhere the hurdeF 4;. e
duty has been passed on, the clalqmn} cannot say Llax e
has suffered any real loss or prcjudice. The real -;ssha;
prejudice is suffered in such a case by the person “.ho "
ultimately borne the burden and it is only that pcrsc:n W Odl; "
legitimately claim its refund. !}ut when _such pg.rs?nd [;e
not come forward or where it is not possible to refun "
amount 'to him for one or the ?thcr reason, it is Jus;a:;e
appropriate that that amount .is retafned by 'the‘ S_ta'tel. 'L:‘ii‘i}sui:h
people. There is no immorality or impropriety invoive

a proposition. '

The doctrine of unjust enrichment is a just and salutary docirine..
No person can seek to collect the duty from both ends. In other

words, he cannot collect the duty from his purchaser at one end |

and also collected the same duty from the Stat¢ on the ground

that it has been collected from him contrary to l'aw. The ;')ov?etj‘
of the Court is not meant to be exercised for unjus.tly ennchmg.i: :
a person. The doctrine of unjust emrichment is, however,

inapplicable 10 the State. State represenmts the people of “_“

{ tquitable jurisdiction of the Courts.

| equitable jurisdiction of the Courts, presumably

2005] Facio Belarus Tractor Ltd. v. Government
of Pakistan (Iftikhar Muhammad Chaudhry, J)

couniry. No one can speak of the people being unjustly
enriched.” . .\

X

h

35. The principle of passing on burden of indirect 1ax has nexus with
, the doctrine of unjust enrichment, according 1o which windfalls are

ik prohibited to a purson in respect of amount which is not owned by him|[K

. mor it had sustained any loss in respect thereof, In this behalf Prof,
. George C. Palmer in his work “The Law of Restitution” (1986
- Supplement, at page 255). made lollowing commenis:--

“Trnere is n’o‘_doubl that if the 1ax authority retains a payment to
“which it was not entitled it has becn unjustly enriched. It has not
been enriciied at the taxpayer's expense. however, if he has
shifled the c¢conomic burden of the tax 1o others. Unless
restitution for their benefit can be worked out, it scems
3 preferable to leave the enrichment with the 1ax authority instead
: of putting the judicial machinery in motion for the purpose of
shifling \he same enrichment 1o the taxpayer.”

A e

. 36. A perusal of above para, persuades us to hold that Petitioner in
it own right had no legal authority to retain Customs Duty and Sales
, Tax with it and it was its duty to have transferred the same to the CBR.
© However, 10 resolve the controversy the C.B.R. constituted a
Ff Commitee, calling upon the petitioner to subsiantiate as o whether
- burden of Sales Tax had been passed on to the end user or not and in
';such situation. petitioner ought to have established 10 the satisfaction of
' the Commitiee that the burden of Customs Duty and Sales Tax, equal to
. the amount of bank guarantee, furnished by i1, had been passed on to the
_purchaser or not but it failed to do se-

F presumption may be drawn against it under Article 129 of the Qanun-e-

. Shahadat, 1984 that the incidence of Sales Tax and Customs Duty had
been passed on (o the purchaser. Aliernatively petitioner instead of
| imstituting proceedings for contempt, of Court should have invoked the
either by filing a suit or a writ
petition in terms of section 72 of the Contract Act, for getting the refund
."bf Sales Tax and Customs Duty, Essentially petitioner did not invoke the

for the reason that it had
already passed on the incidence of Cust

oms Duty and Sales Tax (o a
like situation in a large number of cases
Beclined 10 refund the tax, burden whereof had been passed on 1o the
consurner. In this coniext, reference may be made 10 Messrs Abbasi
Textile Mills Lid. v. Federation of Pakistan (PLD 1958 SC Pak. 187),
| Commissioner of Sales Tax. RWP. v. Messrs Sajjad Nabi Dar (PLD
1977 Lahore 753, Messrs Sajjad Nabi Dar and Co. v. Commissioner of
SC 437), Commissioner of Sales Tax v.

IR 1292), Messrs Armv Welfare Sugar

| third party. This Court in such-

| come Tax Rwp. (PLD 1977
{Messrs Zalin Lid. (1985 SCM
4

— 220
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with the result that an adverse L
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‘L { Pakistan (1992 SCMR 1652) and Messrs Al

i lion © : e
’;-l’hus Ll:nk:l"n:;gi:l\ v. Government of Punjab (2002 CLC
ome ! )

. By o
Likewise, Indian’ Supre ot
i d of Customs % Fan. Dyroc i
o Oge?: in Mafatlal’s case, Keeping in “c":sc{li}e }fowever,
b?en passf m 1.imc 10 time by Indian Supreme Cm;qri ;1 On'; i
dls;;ssed ferroence mav be made to the cases of Amar Nat
further re ¥ '
Food Corporation of India (Al}R
Vvankatlal (AIR 1985 SC %01
Chandanmal Champa. .
Excise v. L.M.L. meg ‘
Industries ano another ..C?QO e et
Collecior of Central Excise 2002 ¢

ement Co. v. SO0 ‘
(P:\;;re\vam para from the last mentioned judgmen

thus:-~

Entrv Tax Officer, Banglore ¥

v

d 2000 (3 SCC 579, Union of India v.
o 72. S.R.F. Lid. v. Assists
2 ey e Shree Digvil)

il
“(28). The next question is, whether the appeliants are enil

i 7 clause 9-A
th refund of the contribution made Dy ‘;h:l?: ‘:-T:;: ;f o
. ‘ i auio nd.
§ trol Order. There 18 no ) . paseiad
lrfxtszt?; Industries Ltd. v. Union of India, the co

! i id under 3
Bench has held that the right 10 refund of iax paid uncer &

i ] ¢ absolutc Or §
unconstitutional provision of law is not an

i siti -en it Article 2§
unconditional right. Similar is the position. even i

T 2 Z
i inciples of unjust emrichment
invoked. The priocip _ >

Z:l;li::ble in the claim of refund. The claimant has 10 alleg

establish

Fes

statutory requircment. [

/ o [ duty has 39
lained in the judgment. Where the burden of f(;:réd :nv :
‘ ejqst:d on, the claimant cannot say L:nal.he pas s;lt‘ercd x s_ :
?ass or prejudice. Real loss or prejudice 15 us\t: s
euase by the person who has ultimately borne
only that person who can legitimately ’
where such person does not come forw T
possible 1o refund the amount to him for o
it is just and appropriate that 1‘hat !
i.c. by the people. The doctrine of e el
: d salutary doctrine. The power of the Lou
A 3 € p ‘
exercise for unjusuy enn?hmg a person
enrichment is, however, inapplica

-unjustly enriched.

FID

§ 2005
12005

Court has also exhaustively dealt ‘with theg

Duty and Sales Tax. burden whereof had E would be presumed that the b

 party/end consumer, as such

[ M.P. v
sC 21i8), State of M :
o i concerned, the Gov
; | Centrid
C 463), Collector ot
12l and Co. 1994 14) SC g pesionet on the

: he adek
i ia 20 2y $CC 614 may bc mack
e rosarmartiy: ( for convenience reg

fhane. 2002 respectively.

¢#t#2d upon Income Tax Officer Central
d on the burden 10 anody
that he has not passe

v e claimig
serson. The constituiion Bench has heid whether th

i is neither an absolmé"-r'\g_m mn;; i
i jec ¢ require
inconditional obligation but is subject 1o the requl :

“Pllowing judgments:--
claim ils refund, §
ard or where 1L B§

amount is retained by Q:e‘
unjust enrichment 18 3 .

The doctine of &

bie to the State represeail
1 le o -

people of the country. No one can speak of the peop ef‘,

Facio Belarus Tractor Lid, v, Government
of Pakistan_ {Iftilhar Muhammad Chaudhry. I)

© 37 Wo have thoroughly é.g«amined the record made available before

. Us 20d on ihe basis of the same. we are persuaded to hold that there is no
iota of evidence on record 10 substantiaie that incidence of Customs Duty

to the purchasers, therefore, it
rden had been passed on to the third
petitioner would not be emtitled to refund
and Sales Tax. Besides, in view of section 3-B
petitioner was even otherwise bound to reimburse
X 1o the Government. As far as the Customs Duty
emment was also entitled to recover the same trom
principies of equity as petitioner had no right 1o
had also not suffered any loss in respect of
third person, therefore, petitioner is not en

"and Sales Tax had not been passed on

of the Cusioms Duty
of the Sales Tax Agt;
L the collected Sales Ta

the petitioner on the

the tax.

 which belonged 10 3 titled to

L.
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f the same,
38. Learned counsel coniended that the Government of Pakisian in
this Court, dated ISth February. 200!
Review Petition Ne. 80 of 1999 had promulgaied two
Ordinances i.c. The Customs Amendment Ordinance (No. XXIV of
12002) and Sales Tax Amencment Ordinance (No. XXV of 2002). on 7th

The petitioner has not challenged the vires of

€ separately exeept placing a statement on record in
wance of order, dated 15t August, 2003, ’

th the Ordinance
iis behalf, in purs

39. Lastly in this behaif ke cont
Fithin past. and closed transactions
upened in the absence

ended that the petitioner's rights fall
-therefore, ihe same cannot be re-
of express language to tha erfect. In this behalf he

Circle-11. Karachi v. Cement

Molasses Trading and Export (Pvi) Lud
ederation of Pakistan (1993 SCMR 1905) and N.D.F.C. v. Anwar Zaid
White Cement Lid. (1999 MLD 1888), -

Jgencies, PLD 1969 SC 335,

~40. On the other hand, M. Muhammad Afza) Siddiqui. learned
pévocate Supreme Court coniended that Legislawre can nullify or

utralize the effect of a judgment, In this behali he relied upon the

+. Tafazzal Hossai

n v. Province of East Pakistan (PLD 1963 sC
251) '

In this case it is held that:--

“Some other argumemis were put forward which have 10 be
rged that the amending Order was ulira vires of
because he had no jurisdiction 1o curtail the
he Supreme Court and an amendment of the Act

a decision given by the Supreme Court amounts

noticed. It was u
the Governor

jurisdiction of 1
which nullities

A

]
"4
1
F}
i
4

St B

et
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i v jurisdiction of the Supreme .Cour!... :

l?h:na::m:r:: hif;e a:::l;etl::r u:!:iSCOﬂCCi\’ed. Thhcgu;:i::‘t;oréozi 5.?
ide 2nd the Ordinanc

s CO\{“ ishmcu:: l‘:uf;:;ﬁ: éoo::!C;ﬁgll not have jurisdictiop 10
i _Pfoﬂdc : at:er which it was otherwise empowere_d 10 'dc\:ldc.f
dmlde'my mwhich has power 10 make laws regarding rlghlsfo
A L':gIs,la‘.uremake such laws whether during the pendcm;y 0 ba'
e .canb fore a Court or after a decision has‘ been given b_\
e :d it cannot be said that the' Legisiature has i
o Cp_m . ch power affected the jurisdiction of the Court. - E
Cxemlsmg_s; ch:nges rights of parties and does_ not relate 1o any
Smmfﬁ wz;cmauer does not affect the jurisdiction of am; (io:r:;
flr (:cfie::r. only rights of parties. The power of the Leglsca;u:‘ s
not affected by the pendency of a proceeding before a

i j s a Court.”
the existence of judgment by 2 . 1
2. Shri P.C. Mills v. Broach Municipality. (AIR 1970 SC 192). F

i whep a legislature sets out 10
v ':his Ca:ct;;hz:cmdh;? :ha(liourt to be illegally co!lectg::
Vagd:wan ineffective or an invalid law. the cauls; B x
i fectl epess or invalidity must be removed before vali !
e id 1o 1ake place effectively. The most |rmportzfnr
e bt sa‘f course is that the legisiature must possess the powe:
Cm'ldmon c:hqe tax, for, if it does not, the action must ever remain f«
eHfectve and illﬂ'gal. Granied legislative competence, 1t 1S n:l':
etff;«fu_z:‘ at:;“ declare merely that the decisiog of the lelrf sh %
o i d for that is tantamount to reversing the decision
- rbiI:e of juﬁicial power which the legislamrf dc:cs not ;Ef::sf;:
excc‘;un'cise A Court's decisions must always bind ?;red kis
g;ndilions on which it is based are so Iund.almemiarl‘ly ;e i
the decision could not have been given

circumstances. |
3, Tirath Ram v. State of U.P. (AIR 1973 SC 405). ¥

‘ i i ral |
In this case it is held that this Court has pointed .m:;i c:; 15;::(“ 1
cases the distinction between encroachment on the ju 8

ol 1 trospectively
changing the law retros .
ccm:etem:c of the legislature but the

issible limits. In the instant case what the leglgall:m g
gz::: is to amend the law retrospectively an.d mému:i Sty
\he basis of the decision rendered by the hilr::s:‘:l 0: Lhe- e
course cannoJl be considercd as an encroac

s

power. ¥ ;

judici ision by |

i i he effect of a judicial decxs.lo
B o Rasged The former is outside the |
latter is within i § .

20035)

Facto Belarus Tractor Lid. v. Government’
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of Pakistan (Iftikhar Muhammad Chaudhry, J)

4. Messrs Mamu Kanjan Cotton Factory v. The Punjab Province
PLD 1975 SC 50

In this case the High Court declared the collection of the Cotion
fee 1o be uliru vires siatute i.e. West Punjab Cotton (Control)
Act. 1949, which led to the promulgation of Punjab Cotton

Control (Validation of Levy of Fees) Ordinance (Punjab

Ordinance XIX of 1971), 1o undo the effect of the judgment of
the High Court

with the plain object of enabling the Provincial
Government (o retain and claim, what according to the
judgments of High Court. could not have at the material time
levied and collected. It was argued that the validating

Ordinance on the other hand is sub-constitutional legislation,
which cannot undo or destroy, what he described as the “end
product” of the Constitutional

Jurisdiction and this Court, while
rejecting the argument of the petitioner’s counsel observed as
under:--

“The argument. in mv opinion, is without substance and which
if accepied would indeed lead 1o starling results. It would sirike
al the very root of the power of Legislature, otherwise
competent 10 legislate on a particular subject. 10 undertake any
remedial or curative legislation after discovery of defect in an
existing law as a resuli of the judgment of a superior Court in
exercise of it Constilutional jurisdiction. The argument
overiccks the fact, that the remedial or curative legislation is
also “the end preduct™ of Constiutional jurisdiction in the
cognate field. The argument if accepted, would also seek to
throw into serious disarray the pivotal arrangement in the
Constitution regarding the division of sovereign power of the
Stale amnnrg iis principal organs, namely the executive, the

Legislature and 1he sudiciary, each being the master in its own
assigned field under the Constitution, "

5. ILN. Saksena v. Stale of M.P. (AIR 1976 SC 2250).

In this judgment following three principles were laid down for
validating a Jaw:--

Whether the legislature possesses compelence over

the subject-
matter.

Whether by validation. ihe legislawre has removed the defect,
which the Courts had found in the previous law.

Whether it is consistent with the provisions of Part-

I of the
Constitution,
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& Misrilal Jain v. State of Orissa (AIR 1977 SC 1636%
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is case the Orissa Legislalure enacted the Orissa Taxa;lzr:_

o Carricd by Road or Iniand Wmen‘gays) AC", b
s e Constitutionality of which was‘chalienged by -
ey the ground that the Bill leading 10 the Act W; ;
appellam.c;:a ut previous sanction of the President qf l'ndna._r:c
mow_:d w:‘ome l:;'rmf'iso to Article 304 of the Cons.muup:}. he
reflmred "; accepied the plca but dismissed the Writ Pem’u_)r}o )
= Cﬁl_i; thal the appellants were not entitled to any nhz ;.‘
e e \ challenged the Act of 1962 which hag validate \:a:
oy hfa 17”5;1;9 Accordingly the judgment of the High (Ecmr‘tII =
C\Cl . :r‘-ted' and after the assessmem of the iax, the agp;. ’;i‘h
|£npkeme 'Lher Writ Petitions challenging the Act. ?96 1 “, l;e
hle.d ?:: the Act, 1939. The petitions were dtsmlsscd b: s
;’{a-]!:a;:ourt but ix; appeal, the judgment of whe High Co;.r Mo

:g ide by the Supreme Court. The Supreme Counf‘ o
i Lh) validity of Act, 1962 did mot cure the defect

helfi o l: -1 of 1950 suffered and therefore, respondents we;e
e - IPT dklo' recover any iax from the appgllams t.mdf:r“ti e
m;l en:;:ieﬂu:ts Later on the Legisiature of Orissa got passco 2
abilolr.esirﬁposing the same levy which

; erefore. again
refund. which were refuscd by the Government, i1

: encine the &
Writ Petitions were filed in the High Court challenging _

lidity of Act VITI of 1968. The Writ Petitions were iisn:jse{-:;
‘\[almlisy background following observgtions -lx'ere mzaeerm,h-u:ed
Srl preme Court. which being highly instructive are rep

ul 3
hercinbelow:--

B

6 Imposition of taxes or validation of action taken

judici : t justify
concern for safeguarding the judicial power docs not jusiti

canjuring up trespasses for invalida}i_ng law.s.'
volume of authority showing that if the vice

ftutional requirements. S ~onstit
?O?iilidme the enactment and such validation does not co
§

\ on
\ an encroachment

B A

whe i oislatus ;
"oTa validating taxing Law depends upon whether the legi ;

it had unsuccessfully. :
ralidat rthe §
atternpted to levy under the Act. 1959 an‘d 10 \a!;da.e :ﬁ\cdesme :
Act of 1962 As such the persons from wf c;l(;'l61 il
Go\remmcnl had recovered taxes after the Aclo 3.3

; void laws is not the function of the jud:czarg;;ﬁ
unﬁel}n ¢, by taking these steps the'legislature cannot b;- 5 ;gb: i
thre e H Ias'sing on the preserve of the judiciary. Counsh :\; :fu}ZK
0"‘l'rleanti 10 ensure that the nice balance of powcr so b 2; gbm o
Z::\lceived by our Constitution is not allowed to be ups 1

There is a largif
from which &}

e TR Ty

gl s

e

jance Wi ¢ legal o
cnactment suffers is cured by due compliance with the leg

the legislalure has the competendf - Similarly, in Messrs Army W

the case has been dilated upo
the functions of the judiciary. The validig:

. Commissioner of Sa

[

Facto Belarus Tractor Ltd. v. Gevernment
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of Pakistan (Iftikhar Muhammad Chaudhry. I

Possesses: Lthe compelence over the subject-malter of the law,
whether in making the validation it has removed the defect from
which the earlier enactment suffered and whether it has made
due and adequate provision in the validaiing law for a valid
imposition of the tax......... s

-
fa

Messes Hindusian Gum and Chemicals Lid.

. State of
Haryana (AIR 1985 5C 1683).

In this case the Supreme Court of India has held that “ Court’s
decision must always bind unless the conditions on which i is
bascd 2re so fundamentally aliered that the decision could not
have been given in the altered circumstances.

41. Besides the above Indian Cases, this' Court has elaborately

discussed the vaiidity of the laws, promuigated by the legislawre in order
10 annul the effect of the judgment, with retrospective effect in Molasses

Trading and Export (ibid). wherein the principles discussed in the above
judgments have been summarized,

42. Learned Autorney-General also relied u
reported as Messrs Abbasi-Texiile Mills Lid. v. Federation of Pakistan
(PLD 1958 SC Pak 187). Commissioner of Sa

' s les Tax Rwp. v. Messrs
Sajjad Nabi Dar (PLD 1977 Lahore 75), Messrs Sajjad Nabi Dar and
Co. v. Commissioner of Income Tax Rawalpindi (PLD 1977 SC 437).

Commissioner of Sales Tax v. Messrs Zalin Lid. 11985 SCMR 1292),
Messrs Army Welfare Sugar Mills Lid. v. Federation of Pakistan (1992
SCMR 1652). Messrs Air Home International v. Government of Punjab
{2002 CLC 780», and Federation of Pakisian v, Metropolitan Steel
Corporation (2002 “PTD 87), For convenience relevant para. from

les Tax v. Messrs Zalin Lid."s case s reproduced

pon the judgments

hercinbelow:-- . ¢

.................. The second question is relatable to the principle
underlying the present controversy namely. whether an assessee
of sales tax after realization of the tax. which admittedly was not
realizable or was in excess of the tax payable, could retain the
same or claim refund thereof’: notwithstanding his position of an
agent only for deposit of the amount with the assessing
authority. Prima facie he cannol claim any right over the same,
on any principle. This also seemed 10 the learned counsel for the
respondent as the ratio in the 1wo judgments of this Court in the

cases of Messrs Sajjad Nabi Dar and Co. and Messrs Abbasi
Textile Mills Lid.” j

elfare Sugar Mills Lid. (ibid) this aspect of
1t in the following terms:--

“(53). In the present case, there is nothing on record 1o indicate,

[
=
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' itional
hether taciually the appellants had passed ?“ L’;\: ;:(:;(')ise- i
: den to the purchasers under the above seguon iy 44
Tl;rc amount of the public revenue mvolverd 15 ; :r?n wmz}.‘ £
i /i that it is a fit ca i
herefore. of the view s
o ;ls are 1o be allowed but the cascg arc.to be r_emn_::(:e;in:g on
anpclra! Board of Revenue with the direction 10 inqul
€n
following aspects:-- .
uch tjuan\jiv of sugar manufactured by the appt_:liz.mls ::;
HOWr ':amial vear‘ in question upio the date of resc&s::;mn
v 6560(’1;/é2 on 3-6-1989, exceeded the averagerprowe
?ofthe preceding two years of the factories under reference.

2 ¢
Whether the appellants had passed on the addu(:;:mala ;mg::;bcl;c
the excise duty or part thereof, v-'!}lch becar:; aucec ko
ity ugar

bove excess quantity of S .
Lr)::-.u:]'-lilseic:n:: of S.R.0.360(1)/82, to the purchasers and/or to any
other person'or persons. - N ]
If the answer 1o the above second question Is In Lht': neg;:::c;r;\:
Board of Revenue shall not ehargc. any excise duty m;uu xe '(i',
quantity of sugar, as delermined in terms of above P

of para. 55."

- y 4
i j lied upon Dy the learne
poted that in the judgments f¢ .
4Se.:l }L:‘\:Zt::?uncr power of the Legislawre to remove the basis o
souns 3
t\-\'hin:h the judgment has been foqndcd,
evident from the perusal of the judgments,
by him.

(i)

(i)

which have been relied upen

ilati ective contentions of parties
3 fore dilating upon the resp ' : i
cou‘::el Bceonccrnins the validity or qmewisc of abox‘e r}::id S;ﬁom, =
it is nc.ccssary to point out that during pendcncy of m:s mu]; o
301h May, 2002 following order was passed, which rea :

d i
“Raja Irshad Ullah Advocate Supreme Court has entere

appearance on behalf of respondents and secks a short

adjournment 10 ensble him 10 receive the coq‘tme::‘ts tro;-‘ne rth;
Pojrl Qasim :;\u\hority ‘because according to bim the ma -

: 4 o N
looked into and the comments are essential for the - In support of his above submission

§ jndgmems: -
We are afraid that this is merely a lame excuse becsufse v;rl-:a:: 3
to be complied with is crystal clear i.e. the refund of sale 1

being

determination of the controversy. f

furnished by pelitionet
toms duty. The bank guaranice L
:':: ;::n encashed and no steps are being taken for refund.

i tention of Mr. Khalid Anwatg
re seems to be force in the con | ) - | |
Il:ii'ocaie Supreme Couri that auempt is being made 10 frust

has not been disputed as would b¢ |

P—
e i

t

g
.

ey

E

-
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ol Pakistan (Iftikhar Muhammad Chaudhry, Ji
the orders of this Court. In this view of the maiter, last
opportunity is given to the Departments 10 refund the dues
before 10th of June positively. On the said date Member
Customs and Sales Tax shall appear before this Court.
45. However. in  the

meantime  petitioner  filed  Criminal
Miscellaneous Application No.179 of 2002, alleging a fresh cause for

contempt of Court, merits whereof will be dealt with later on.

46. Lcarned counsel

questioned the validity of the above Ordinance
for following reasons:--

(i) Petitioner’s claim of refund would remain unaf
promulgation of the Ordinance because they
based on promissory estoppel whereas
refund on the basis of jidgment in Civil
0r 1999. dated 19th February, 2001,

fected despite
have created a bar
petitioner is claiming
Review Petition No.80

fiiv  The Ordinances shall be applicable 1o the
which are not based on notification issued by the competent
authority whereas in petitioner's case. leter of authorization,
dated 26th June, 1996 has been treated to be as a notification,

therefore. Government cannot decline claim ol the petitioner for
the reasons mentioned in the Ordinances.

cases of exemptions

(iii) The Ordinances provide that claim o
barred if it is based on a lewer iss
Depanimenm or authority but in petitio
Agriculre Ministry who had issued
based on a Cabinet decision, dated 24th June, 1996 as such it

would be deemed 10 be a Governmeni decision for issuing
authorization letter for all intents and purposes.

{ exemplion would be -
ued by a Government
Oer’s case it is oot the
the letter because it is

(iv) Petitioner's case is also not hit by thes

e Ordinances. being a past
and closed transaction.

therefore. it cannot be re-opened, in
view of the judgments reported as Molasses Trading and Export
(Pvi.) Lid. (ibid), Income Tax Officer. Central Circle-II,
Karachi {ibid) and N.D.F.C. (ibid).

he also relicd upon the following

!. Municipal Corporation of the Cit

y of Ahmedabad v. The New
- Shrock Spg.

And Wyg. Co. (AIR 1970 SC 1292)
In this case it was held shatJegislawres under our Constitution
have. within the prescribed limits. power 10 make laws

prospectively as wel| as retrospectively. By exercise of all those

1\‘%,;

W
L
b
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2005} Facio Belarus Tractor Lid. v. Governmem 2327 i

of Pakistan (Iftikhar Muhammad Chaudhry. J) |

he Legislature can remove the basis of a 'dedstit?; Supreme Court in Sn?a. Indira Nehru“Ga‘ndhi v. Raj Narain AIR . '

PUBER 4 2 / the' competent Court, thereby rendering 1975 §C 2299, even if it records a finding that cannot take the \,-,‘ ;

rendcl‘c_d_ bltlfectivc piace of a judicial finding 3s it lacks the expertise and the |

decisiow ine . . E )

Mohan Pathak v. Union of India 1978 (2) SCC 50.. S e

2. Madan Mo _ T 4. R.P.S. Junior College, Maydukur v. R. Vaidyanatha Iyer 9 :

Same principle has been discussed in this jucg i AIR 1989 Andhra Perdesh 96). .

. < (AIR 19 . . . :

3. Arcot N, Veeraswammi V. M.G. Ramchandran The principle discussed in zbove Judgment has been reiterated in ;
Madras 192)

this case.
In this judgment it has been held as under:--

ig p pO 5 ’ . S!alf 0 A"‘so 2 R 6.'8 (\r{, l SE)
li a‘so oW a we Q"led TO siiion !ha nce competent " n and CD V f 3
1§ o “ § I 1L 0O ac p T I r‘

s In this judgment by means of an amendment the judgment of the
e s d a decision : : J c8
Court has exercised its Ju"mm-"on f;; r:cn:iz:;n cannot be § High Court was sought to be nullified and with this background
K i 1 paries, ! _ f : ; S ) oy
' deler:nrzsﬂg :’: eorr;i?l?ﬁez b; the Legislawure and the same can g following observation was made:
interfered wi

be got rid of only by an appeal or a revision to a higher Court

o “Thus. the only object of enacling the Amendment Act was to
r by review or re-opening by the Court which rendered
o

nullily the effect of the judgment and e ble the State it B0
: ference 10 PETsONs Not pariies 10 § Gavcinmcnt 10 -retain the imc%um wrongt‘ul:l;1 and illegally ;:i >

decision, even though with Felercs b o o was rendered f collected as sales 1ax and this object w bt to be achieved  : ;9
the decision, the legal basls.on which the e AGie Ty with § o :,hL i s sales 1ax an 1. is o lect was sought to be achieve i { ri
can be altered by the leg}slalufc Fymam;:si‘sn gof' the decision oi reemi'f?himdeg:'&:}lm.r Tah*mhad;itm{ EVT? pl-l.I‘P:ﬂu:O l‘ElI'ncdj; 2 .-:‘,.:'
revrospective effect. That 1s 1o say. :e other cases. But so far § sales 1ax [rom 6—!72 Oer ;:1:! 10 glercs cmie An: :’ar:ho £ it
Soatf e Fu:::ﬁmanads lzbll‘isg:l%z:: abi;lc:tfiﬂz from that case are § proceeded 1o nulii;’}: Lhep judg:'nclm and orgcer ot? t:h;: High éourctf =
“as the rights g cifically provides for re- B -
concerncd. unless the legislawre specifica

The enhancement of the rate of 1ax was,

ot sl be therefore, clearly h” i
opening of that decision by the Count which decided it, 1t. w1 j

i arbitrary and unreasonable. To the extent that the Act imposed ! ,«::,
nthag on e garves, TR B wy gy nut‘”:h}; ' the higher levy with retrospective effect and sought (o nuliiify :
: . :
?;lcl ;[;ssis of a decision, it cannot override the decision ©

the judgment and order of the High Court, the Act was invalid

Court. Vide M.M, Patthak v. Union of India AIR 1978 SC 803 54 vmmaricotin =

isi ivisi of this Court in Writg
btion Nos 290 ;32: v';;‘(;g-’gezca:‘ed 20-7-1979. Thus. the  47. Conversely, learned Attornev-General contended that:---
A n NOS.IM‘ o . it . -‘a‘e i ) .
f:;::j;l D e by bty dglc li:dog\‘ f:;uf;;sﬂ . () Both the Ordinances have removed (he basis on which judgment,
I . s : 1 daled [%h February, 200 (CRP. 80/99) was fo nded
controversies by the mel.ho 20 by o . 5 l smen. i
iﬁei:iﬁiplcs of law, but it also includes l:emai:;b:odei‘:\ilmm ’ therefore, pelitioner could not claim relicf of refund of tax elc. i :
i :
. ibutes of such power namely the 2 nie :-, i g
o ;l!t:;!::; and the other Acts of Parliament ?“fd leglslaturel;. -
th:df:ﬁmcedcms and the proper exercise of_ ju_dmal pr;]cce(it:gm 3 (i)
znd the proper exercise of judicial power ls| Ins':;t:a st
the appropriale procedure. T_hcre{ore: uhcne;li Bl
undertakes to determine 2 qucsion of right 3r o c%\ pher =
: i ich it proceeds. su _ L
as the foundation on whlu:_ e
p;:fn:;:yem a judicial one and it is not a propf.jr usi“:fbm E i
lle islative power. Gathering of facts. for. the pdmuc- &,
lcgislamrc is for the purposc of determination of a po‘ni; “T
coguld not be equated 1o the judicial process of ?scenl?; o %w -
for the purpose of deciding a case. Similarly. as y &5

The Legislature is competent (o legislate such law w
nullify effect of a judgment, thus on
Ordinances the Government had achieved the object therefore, 5

judgment, daed i5Mh Fouruary, 2001 cannot be implemented for o
the purpose of refund of Sales Tax and Customs Duty.

ith a view to
promulgation of the

The authorization letter. dated 26th June. 1996 which has been - T ¥
decmed to be a notification in the judgment. dated 19th
February. 2001 does not fulfill conditions of its being published
in official Gazeue and this Court in the judgment. dated 19th
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| i of Pakistan (Iftikhar M d Chaudhry, )
February, 2001 has said nothing in this behalf, therefore, for the § Judgment and the anjuage of 1 l .
purposes of the Ordinanges, authorization letter shall mot be b o i iy Ommm:eo'rd o i cue v
deemed to be notification under section 19 of the Customs Act ¥/ further argued by the learned ¢ el in the case repors
and seclion 6 of the Sales Tax Act for grant of exemption of ¥ sbove. the said Ordinance ot h:;:'n?l i i sty
Customs Duty and Sales Tax. k g“ made applicable retrospectively Dbti;:ap?hﬂblc v
(iv) The decision of the Cabinet does nol create a rignt for :h:':nitihﬁelzmﬂclfon -'!ia's Past and cmsed&'eltl::: 3:":: :y ued
Jes Tax. unless Government’s would noit b et A s S pl‘omuirguw
ring about any change, inasmuch as in the lig?:lzc:‘

exemption of Customs Duty or 5a

had not implemented the same by issuing a

dict s >
ictum laid down in Molasses case, {1993 SCMR 190%), th
), , these

Executive Branch
Ordinances would not help the petitioner,

Gazeue Natification.

The Ordinances refer
refund whereas judgment, dated 29ih June.
n. The claim of refund was noi

(v

exemptio:
judgment passed as such this question mu
independently keeping in view facts and circu

case under the law on the subject.

48, It may not be oul of
challenged the vires of both the
proceeding.  However,
January, 2003 in pursuancc of order,
be reproduced hereinbelow:--

“That the total amoum‘of Customs
from the petitioner Fecto Belarus
of Import of 6981 Bela

distincily 10 two rights i.e. exemption and }
2000 only deals with

subject-matter of the '} Tradin What .
st be dealt with g and Export (ibid), its claim falls within

mstances of the §ig ca
82, when i
eas during the course of argume

coniext 1o observe that petitioner has nol §,

Qrdinances in any independed! § ehstlengi .
ging the Ordinances before the Court. having jurisdicti

5 iction, the

learned counsel filed 2 statement on
dated 8th January, 2003 which ma¥ dhsve decided 10 do so.
F , Hir

Duty and 3ales Tax received
Tractors Limited, on accoum
rus MTZ-50 tractors is Rs.493,467,838.

s

50. Perusal of above '

P ¢ statement clear]

L st rly demonsirates tha it

gument that in view of the judgment in the case olf p:;c:;;z::

the category of

; : past and
the Ordinances would not be applicable to

nis he has expanded the

 closed ransactions, therefors

Fscope of his objections,

¥ ’

14tk §bmplicatio
f ns i
of the Ordinances cannot be examined. Neverthel
: : ess, w
‘ ::1]; sl“c;LlrJLhc reason that while hearing th:nt:
s iy M £ th January, 2003, notices were issued
e i ; or Plalustan 10 address the Cour on the vj 5
et chérammlh :d Ordinances: secondly for the reasn:t vtltrles
! promulga rdi i o
s f i etemes B gated these Ordinances with a view to

{etition on 9th Julv, 2002

lity was deposited with the Registr
Ty 2 h h sed Ch g .
l:;.D?HJ?. 11??2 éhfe:‘ﬁ N;To;39=39834°qf; - - | It is to be abserved that the President of Paki y
Cheaue No. B919835 for Rs.38,956,338 and e ou Tib Jime, 3002 compsiendy fn et . e
Rs.69,151,369. Cheque NO. B7~ R e B ‘femlerred upon him by the Consiityti petently in exercise of poers
Cheque No.B977916 for Rs.233.290.020 at: dated 8th Jm?ﬂ,‘ we. Astution and the law, prevailing at th
2002, This deposit was made pursuant 1o and i accordance w003 by the Parliament \'idgpim-ng of Constitution 17th Amendment Acet“
e e P and 9-7-2002 of this honounbi: Dedinances have been savedl ar:dclgi"m-:d.& of the Constitution, both Lh;
Court. ) and ou - declared to be valid and
purposes , thus their vires cannot be d legal for all
R Y questioned for this

This amount in its tota
this Honowrable Court
No.B970917 for Rs.

That out of the aforesaid amount. the Customs Duty receivelf™ &8s well.
from the petitioner is Rs.19,10,26.449 and the Salcs Tax Sf §3. A perusal _ ‘
! - _.‘ of ; .
received is Rs.30.24.41,389. Beinory in naw both the Ordinances indicates

‘ - _Pbts which ure and have been promulgated 1

{ to note that prior to above stalcme ; ! have been created by the 4 horizati o

; 6, 1996 issued by the “MINFAL" uthorization lewer dated 26th
MINFAL™ whereby exemption of Sales Tax

49. It is equali:_r importan : .
learned counsel on 9th July. 2002 got recorded follawing statement & sy o
Court procecdings:-- i E. Custo uty was granted to petiti |
p . groe 6 of the Sales Tax Act, ]9% &ncc'incr cootrary 10 the provisions of A
Mr. Khalid Anwar Advocate Supre:mc . It Is well-settled that whenever merzﬂfsuon 19 of' the Customs Act,
“’t;c‘i;;f;‘jﬁ'i;j‘j, e °f0“, ':"; promulgated either by law m::gr:':rb'biu&y ar doubt, in
NCRIC IS elegated ; 14 3 e authority
the effect of 3 gated powers tv make subordinative legislalio: i

that [hey are
remove ceriain

“To the conirary,
has very ably drawn our atiention 10
SCMR 1905 and it is contended that in

i ‘ g ullify
an Ordinance Wwas promulgated to n 3 A

¥TD ]

B S (L
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(~ within the domain of the iegislalurc. Itj
‘5' thar the conditions. an_which the decision l:r ll;em&r:rtr?:;:sgzg
| 1o be ayqidcd‘is bdsed, must be altered sp fundamentally, that
i Ll}c decision would not any longer be applicable 10 the al':crcd
| circumstances. (?nc of the accepted modes of achieving this
} ohject by‘ the lcgl_sl'auirc is 10 re-enact retrospectively a valid and
/ legal taxing provision, and adopting the fiction to J:nakc the tax
already collected 10 stand under the re-enacted law. The

( legislature can even give its own meaning and interpretation of

Facto Belarus Tractor Lid. v. Govi g o

PAKISTAN TAX DECISIONS
of Pakistan (Iftikhar Muhammad P
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made. Reference in this behail may
ther v. The State (PLD 1963 Karachi
that the Statutes of declaratory
y as laid down in 1he followin
Interpretation of Statutes”

.¢laratory legisiation can be

made 10 Abdul Hamid and ano
363). It is equally important (0 m?tc
nature ordinarily operaie rcirospectivel
para by resowned jurist Bindra on ©
Edition (page 857):--

4
]
“7. Presumpion against reuosoecuvity_;-:\s a general ruhé
every statute is deemed to be prospective, unless by expr;sslz
lication it is to have a retrospectivef

~%

& e | the.law under whic :
provision or necessary im \ ‘ | St retation
effect. Whether a statute is to have retrospective effect depenés‘ : { 410" make (e new sl binsisn;oupecteg and by ) h?gl&]altve

. e i ving regard to well-settled rules o:f | R ; upon Courts. It is in one of
upon its interpretation having reg g | these ways that the legislature can neuiralize the effect of the

i i i resumed; but many ) o
construction. Rerrospection is not 10 be presum n | lier Bacliicnsf e ones o »
statutes have been regarded as retrospective without declann;r: . ¢ legislature has, within the

; ‘ bounds of the Constitutional limitat;
so. Remedial statutes are always regarded as prospective, bug ' el 1 B e

Fs f a I . . .
; ‘ aw and give it retrospective eff D
) ' . : €CL 30 as to bind ev
ry sta trospective. The statute would operd 1 i i ol
Aeclatalory SIS, FEACOSD Jransactions, In ultimate analysis, therefore, the primary 1es? of

J
Ny

54. Besides, the language used in both the
clear intention of the law giver that it would appl _
cifect and shall be deemed always 10 have been s0 insencd in respec

statutes. Identical language was used in s¢

1988
Act,

FID

this provision of law in Molasses Trading and Export (ibid).
paras. therefrom read as under:---

retrospectively when the intent that it should so operale cleard
appears from a consideration of the_: Act as a whole, or from
terms 1ihereof, which unqualifiedly give 1he: s\amle
retrospective  operation  Or imper?ti}‘ely require such
construction or negative the idea that it is 10 apply only l.D fut :
cases, If the Court is in doubt whether the statule u.-asb lmﬂ; :
e ; 4
to operate retrospectively. it should resolve t‘t}e doubt agair§

SUCH QPETALION... coe ree won cor san es wen en e oo e |
Ordinances manifesf.
ly with retrospectif:

ction § of the Finance A

hereof section 31-A was inserted in the Custﬂ _!}'
{. This Court had occasion 1o exam¥
Relevg

in pursuance W
1969 with retrospective ¢ffec

@ o iii.....Before considering this question it wos
b; -appropriate to make certain gencral obser\'atio!u with reg '
to the power of validation possessed by the leglslamrc.m ¢
domaip of taxing statutes. It has been held that wheip:
legislawure intends to validate a tax d‘eclared by a Court 10
illegally collected under an invalid law. the cause

ineffectiveness or invalidity must be removed before
validation can be said 10 have taken place effectively. Tt willg
be sufficient merely to pronounce in the statuie by means G
non obstante clause that the decision of the Court s‘hall “?‘ s B
the authorities, because that will amount to reversing 2 jucy Al

validating piece. of legislation is whether the new provision
:'en.)mes the defect which the Court had found in the existing
aw and whether adequate provisions in the validating law for a

velid imposition of tax were made.

.-« ... It is clear from the provisions of”s'f'e:c.lit').nﬂs-ip

of the Finance Act, 1988 that by the device of the deemi

clause the newly-inserted section 31-A is 10 be treated as m%
a_nd parcel of the Act since iis enforcement in I;Ga;
bm.:loubtedly. therefore, the section is Tetrospeclive in operati .
.11 is agregd on ail hands that the well-setiled principleson.f
Inierpretation of siatutes are that vested rights cannot be tak:
away save by express words or necessary intendment. It als:)l
cannot be disputed that the legislature, which is corm;elem to
make a law, has ful] plenary powers within jts sphere of
operauorvl to legislate retrospectively or retroactivelv Therefore
vested rights can be taken'away by such a legis'lz;tion and i‘l
cannot .bc struck down on that grounds. However, it has also
been laid down in Provinge of East Pakistan v. Shar‘fatullah PLD
1970 SC 514 that A statute cannot be read in such a way as to
Change accrued rights, the title to which consists in transactions
Past ‘and closed or any facts or eveats thai have already
occurreid. In th;t case the following postulation has been made'-)-

¥

obl:‘ned_ by the opcra}ion of law upon facts or evems for or
Perhaps it should be said against which the existing law provided

- ) - sgi_ e
In other words liabilities that are fixed or rights that have been

arc not 1o be disturbed by a general law i
ot 10 ! governing fut i
and liabilities unless the jaw so intends, " LR

decision rendered in exercise of the judicial power which B This is an ., . ot i mind i e«
‘ 5 ontext

£
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of the prescﬁa case. Reference may also be made o 2nother principle
followed is several decisions but 10 quote from Mehreen Zaibun Nisa v.
Land Commissioner, Multan (PLD 1975 SC 397} where it was obser :d:

“When a statule contempiates that a staie of affairs should be ;
deemed to have exisied, it clearly proceeds on the assumptionid |
that in fact it did not exist at the relevant time but by a legal{}:
fiction we are to assume as if it did exist. The classic stalement
as 1o the effect of a deeming clause is 10 be found in the
observations of Lord Asquith in East End Dwelling Company
Lid. v. Finsbury Borough Council (1952) AC 109) namely:-—-

‘Where the siatuie says that you must imagine the state of %
affairs, it does not say that having done 50 you must cause of §:
permit your imaginaion to boggle when it comes to thef
inevitable corollaries of that state of affairs’.” : 3

However, in that case aforesaid principle was subjected in its application
lo a given case to a condition that the Court has to determine the limisfl
within which and the purposes for which the legisiature has created thef
fiction. It has been quoted from an English decision that “When a statutef
enacts that something shall be deemed to have been done which in facif
and in truth was mot done, the Court is entitled and bound to ascertait}
for what purposes and between what persons the stawutory fiction is w

resorted to.

55. It may be noted that in above judgment the effect off!
section 31-A was examined by this Court in view of the packground thaf |
in Al-Samrez (ibid) (1986 SCMR 1917), it was held that the rate of dug}
will be sssessed with reference o the date on which bill of entry waf -
presented; and similarly benefit of exemption. if any, was also 1o takef
effect on the same date because the liability is wiped of by virtue &f
exemption at the same time. 1t is further held that the rights and liabitig} |
of the importers atained finality on the said crucial date, thereforsf
section 31-A was enacted in the Customs Act, 1969 by means a
Finance Act, 1988, and while examining its vires, this Court obs

that the language of section 3i-A of the Customs Act clearly envisagf -

and stipulates that the act of withdrawal or modification of exempix
notification shall take effect with reference to the date of its skt :
irrespective of the fact that contract for the import of goods and LCs b}
come into exisience prior to such date. However, it was further obserw]
that the insertion of section 31-A of the Customs Act though op i
retroactively, it does not have the effect of destroying or re-opening
past and closed transaction. Tt may be moted that in Molasses Tras
and Export (ibid), bills of entry were presented on the dates prior. W
July, 1998, therefore, it was held that all these cases were the

-

P

discussion made by
bove, we feel no hesitation in holding that in the

Facto Belaris Tracter Lud. v
. rus . v. Governm
of Pakistan (?{t:khar Muhammad Chaudh:\:I {J)

2005]

which pertained to past and closed iransact
e 5| clion and were
::: il::\ll:igzsoz; s.ecuon'3!-A of the Customs Act. With :{\J:i:\fizl:d l;}'
g quenio' fm the judgr-ngnt of Moiasses Trading and Export (ii?dj)r
ptias on of retrospeclive ¢ffect of the Ordinances, the t i
. erein 18 reproduced hereinbelow for convenience:- dibeates

-

c;);;;;;;:;;is:miannot be dispuied that the legislature, which is
e e a laws, has full plenary powers within is

sphere  of operation t i
i o legislate retrospectively or

S:

i. Hotwe! Industri ' ‘i

53 e 531:511'185 Lid. v. Province of West Pakistan (PLD
In this case the learned Single Jud

b ge of the Lahore Hi
E;:::iinupon Maxwell on u_xe Interpretation of Statu:eg: CID;Ger
inwmio'n pi:gclzm. wherein it is held that ‘whenev’er th
rncad | clear that llae Act should have a mmspecliv:
m” + It must unquestionzbly be so construed, even though

onsequences may appear unjust and hard™, , =5

2. Barkat Ali v. Adminis
utiprg trator Thal Development Bhakkar (PLD

In thi 2 it i

statt:lles ‘Sgtis;a it is held that insofar as alfecting vested rights

mmam: 1becm:.ssrueql as prospective only and not as operati'na
€y uniess 1ha. intention is made manifest either b§

express words or by 2 N
implication, ' e _Clear, disiinet, and unmistakable

3.Muhammad Hussaia v, Muhammad (2000 SCMR 367

In this judgment it
is held thai “the Legi i
' ' gislature is com
igttzeoﬂﬁro;pcctiw effect to a legislatica and in tha proﬁi:;[scm .
usey , ta g.iw_ay \‘?sted rights of the parties but for that it s:: :
ear ‘words in the stawte, or such a conscqucms;

I ‘l .

56. It i i
may be noted that this Court in Molasses Trading and Export

ibid), while examinin identi
& ' th e .
o rpge issine identical provisions of section 31-A of the

Xv -
of 2002), has held that it would be applicable retrospectively

pari materia with Ordinances (No. XTIV and oty

pplying th inci
ying the smml:rmgplc and also taking into comsideration the i
other Courts in the judgments referred to herein b
Ordinances underls
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discussion the Legislature has shown its ime_gdmem in clear terms thaijg
they ..ould be applicable with retrospective effect.

| for petitioner has heavily
57. It may be noted that learned counse l

relied upon 1131’:: judgment in the case of Income Tax Otn!:er. Cen:ra‘l
Circle-1I, Karachi v. Cement Agencies. (PLD 1969 SC 322). The Facts
in brief of this case are as under:--

That initially Income Tax Deparument issued_l‘nolices‘to lhr.',(_
respondent-Company for not filing of the returas but ultimately

in view f the Appellate Tribunal, the proceedings were . -
in view of order o PP o did

: wever, later on, in view
gzﬁﬁﬂc;zy this Court in the case of Octavius Steel .a‘rid
Company Limited v. The Commissioner of Income Tax Dacca
(PLD 1960 SC 371), the case of respondent was re-opened'
which was resisted by them on the ground of bexng barred 1b_)
time. However, these proceedings were chal_lengc_d in the _\\.. rit,
Petition and the High Court found that notices issued against

' them on 11th December, 1962 were beyond time, therefore, the

assessment orders were made without jurisdiciion. Against 1hi§
order, the Income Tax Officer Central Clrc_ie-I_I. Ka‘rachl
preferred Civil Appeals which were dismissed in view of iwo
principles:--

On the basis of judgment of this Court in Octavius Steel’s case
(ibid), past and closed transactions could not be rc.-cpencd as
they were fmﬂiy disposed of in their favour and u.nul they. ar.e
set aside in accordance with law, no fresh proceedings could be
initiated.

(1)

That even a legislative measure like an Ordinance enpre-ssi_v
given retroactive effect could not operaie 5o as 10 anm}l a valid
and existing judgment as between the parties whose-nghts‘ had
been duly determined and according to the law which existed
before the new Ordinance was passed.

2)

58. A Vperusal of above principles tends to l:lold .that there can_bc no
cavil with the proposition. As far as later prmt':lpie is concerned, n. may
be observed that unless the basis for judgment in fav.our of a party is not
removed, it could not affect the rights of a pgny in whosg favour the
same was passed, but in the instant case, as dlscyssed hereinabove mth‘et
the Legislature had promulgated two Ordinances in order to remove :
basis on which the judgment dated 19th February, 2001 was founde |
therefore, this judgment has no t;_darin,g on the instant case. .

59. It may be nov.l-.‘d that the petitioner itself relied upon the case of':_'

T PR T
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Facio Belaru$ Tractor Lid. v. Government
of Pakistan (Ifiikhar Muhammad Chaudhry. I

Molasses Trading

and Expori (ibid), the af_t'acixwhereof has already been
discussed. - '

60. Learned counsel for petitioner also relied upon N.D.F.C. v.
Anwar Zaib White Cement Lid. (1999 MLD 1888), which being entirely
distinguishable on facis of the case needs no discussion.

61. .Admiutedly letier of authorization was issued on 26th June, 1996
with permission to petitioner to open LC up to 30th June. 1996, whereas
in the Molasses Trading and Export (ibid) bills of entry were presented
in all the cases before 1st July, 1988 when section 31-A was enacted and
enforced. therefore, for such reason it was pleaded that these cases fall
within the category of past and closed transaction.

62. It may also be noted for the purpose of quantification or
assessment of the Tax under section 30 of the Customs Act, the date of
submission of bill of eniry is considered crucial as held in Molasses
case (ibidy. Thus it is held that daie of opening of LCs would not be
crucial under section 30 of the Cusioms Act to assess Tax as such
examining from this angle as well, it can safely be concluded that,
‘merely for the reason of opening LCs up to 30th June, 1996 the case of

petitioner would not fall wit\h\in the category of past and closed
transaction. Sremy

63. Now stage is set to analyze both the Ordinances to ascertain
whether Legislature has achieved its object to nullify/dilute the effect of
judgment. dated 19th February..2001. Both the Ordinances ¢ontain non-
obstanie clauses, raising presumptions that the provisions of the
Ordinance shail prevail over any other law for the time being in force
and including but not limited 1o the Protection of Ecénoemic Reforms Act
1992 (XTI of 1992) and notwithstanding eany decision or judgment of any
forum, aytherity or Courl. no persen shall, in the absence of:---

(@). A Naotification by the Federal Governmem published in the
official Gazeue expressly granting and affirming exemption from
customs duty, be entitled 10 or have any right to any such
exemption from of refund of Customs duty on the basis of---

the doctrine of Promissory Estoppel; or
on account of any correspondence; or
admission; or

promise; or

commitment: or

|

W
i
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(vi) ~oncessionary order made or undersianding given whether in

' i riting or otherwise; or Yo

(vii) by any Government depariment of authority.

64. It is to be notled that the contents of the Ordinance No. XXV of

2002 are identical 10 that of Ordinance XXTV of 2002 reproduced herein|y*

above, except incorporation of the provisions of section 31-A(I) of the
Customs Act 1969 with retrospective effect in the Sales Tax Act, 1990.

65. A careful perusal of the judgment, dated 19‘th February, 2001
indicates that petitioner got relief on the following basis:---

(1) Protection of Economic Reforms Act, 1992.

(2) Authorization letier, dated 26th Jume, 1996 issued by

‘MINFAL’.

(3) Promissory Estoppel against Federal Government as its Ministry
of Food and Agriculture had issued authorization letter.

66. Apparently the. authorization letter was deemed o be @
notificalion granting exemption 6f Customs Duty and Sales Tax, etc.,
whereas fact remains thst it was not issued by the Federal Government
with the consultation of Financeé Division.

67. At this very jumcture it is considered appropriate to dispose of
contention of learned counsel that authorization leuer, dated 26th June,
1996 had been issued on the basis of decision of Cabinef. dated 24th
June, 1996, therefore, it may be held that this letter was issued Py the
Federal Government but actually no notification in terms of section 19
of the Customs Acl, 1969 and section 6 of the Sales Tax Act, 1990 has
been issued. So far MINFAL is concerned it had no jurisdiction under
the law 1o issue such notification. Therefore, argument raised by the
learned counsel in this behalf has no substance. -

68. The second reason for not granting relief 1o the pctiu'or_:cr is la.ck
of publication of authorization letter, dated 26th June, 1996 in official
Gazette as hetd in Province of East Pakistan v. Hasan Askary (PLD 1971

SC 81) and Moosa and Co. v. Collector of Cusioms Karacki (PLD 1977 -

Karachi 710). Thus it can be conveniently beld that authorization leuf:r,
dated 26th June, 1996 was not issued by the relevant executive
authorities of the Federal Government in accordance with the provisions
of Article 90 of the Constitution of Islamic Republic of Pakistan read

with Rule 12 of the Rules of Business 1973, coupled with the reasons|;

that authorization letter was not gazetted in order o make it public in

light of the judgments noted hereinabove therefore, it cculd have not

PTD

Facto Belanss Tractor Ltd. v. Government
of Pakistan (Iftikhar Muhammad Chaudhry, J)
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-~ furnished basis for granting relief 10 the petitioner vide judgment dated
¥ 19th February, 2001. Besides it, learned counsel himself conceded that
“§ !the petitioner is not claiming relief on the basis of promissory estoppel
g behalf that if the basis of the judgment i.c. authorization letter has been

> successfully removed, how can the petitioner be entitled to the relief on

Hj the basis thereof. So far as Protection of Economic Reforms Act, 1992 is
‘B concerned, it would not provide any relief to petitioner in the face of non

' obstante clause thercin.
", 69. It may further be noted that without prejudice to the earlier
} arguments, there is vet another important thing which is to be borne in
" mind i.e. the judgment, dated 19th February, 2001 has decided the
_ question of exemption of Customs Duty and Sales Tax but it has nothing
'} to do with the question of refund, therefore, for this additional reason as
- well, on the basis of the judgment, the petitioner could not claim relief
F of refund of the amount and for that matter it ought to have chosen
- another equitable remedy as discussed hereinabove.

70. So far as the commission of Contempt of Court by the
‘} respondents during the pendency of the proceedings, as alleged in
< Criminal Miscellancous Application No.179 of 2002 is concerned, the
respondents have submitted a reply, explaining therein two reasons for
- non-compliance of the order. dated 30th May, 2000, i.e. firstly, two
- Ordinances were issued in'the meantime being No. XXTV and XXV of

-} of the order of the Court by the depositing the amount by means of

. cheques in this-Court. therefore, under these circumstances, prima facie.
. we are of the considered opinion that the respondents, in view of the
~-given facts and circumstances of the case. cannot be charged for the

§. but in view of the judgment of this Court. Suffice it 1o observe in this X

‘§ 2002 by the Legisiature and: secondly they had complied with the order E

'} contempt of Count. arising out of Criminal Miscellaneous Application
- No.179 of 2002, as well.
4 71. There is yet another important point for consideration i.e. as to
: _ whether petitioner is entitled (o refund of the Service Charges because in
- Collector of Cusioms v. Sheikh Spinning Mills (1999 SCMR 1402), this
- Court has held that the imposition of Service Charges as imposed under |
section 18-B of the Customs Act 1969, towards the pre-shipment
Inspection is ultra vires of the powers of the Federal Legislature. 1t is to
_be noted that respondents have placed on record sufficient material which
- imdicates that the petitioner had neither deposited indirect tax i.e. Sales
_Tax and Customs Duty nor had sold the Tractors at the agreed rate of
~Rs.2,30,000. They had been selling the same at a much higher rate,
| nanging beiween Rs.3,99,000 to Rs.4,35,000 and in this manner, they
bad been earning profit of mare than Rs.200.000 per unit. This fact has

P R

lm been denied by the petitioner as no reply of Civil Miscellaneous
_Application No.168 of 2000 was filed, as such applying the principle of

\

P s -t \

-~ Q\é; /]

B i)

e

h

BRY



o

Sy, 7 1 g

T

T Ry

— [2008 - 2005 C.LT./W.T. v. Minhas Auiomotive Industries 2339 i
TAX DECI o

2338 PAKISTAN L

A
|
i

il

) G e e f,-ctmsideralion the evidence furnished by the assessee---Questions referred
njust enrichment. the petitioner is not f°““dle:“:“le‘:§d2‘:;; petitivnert § *© High Court being misconceived and having not arisen (rom the order 5
i rnishing documentar} ’
.ell, However, if upen fu

R. s s Tractors Wers L..of the Tribunal nor requiring any expression of opinion from the High i

iti C.B.R. that > WEs e T 3 b

satisfies the con:;emcc:e lxéthf::w:fe; :h; 30,000 per unit, inclusive offf _Coun, was dismissed. [p. 2339] A
sold by it at the ag g o

VLT @O C I T I I

nd Sales Tax, then it would be entitled to the refund m - Khadim Hussain Zahid for Petitioner. ;
(s:us‘s’msc[;:g:s otherwise i; would also be liable 10 pay the balance'ol M
ervice . - 3 rs al a price | ‘ |
e e L sellmmrmg 'uu,rfcn;r ::;::11 by it with thelf . This reference petition arises from an order of the ITAT
i j trary 10 ¢o 3
higher than Rs:2,30,000 con ]

;whereby an appeal filed by the respondent-assessee was accepted.
Government. 35

: : 1o hold that petitioner isE 2. The respondent-assessee ﬁlc‘d his return of income tax under }he
72. Above discussion persuades us‘ aif Siles ok Howe\'e:t'-.unjvmai Assessment Scheme. which was accepled by the Assessing
not entitled to the refund of Customs Duty a observations madef Officer. Subsequentlv. 1he Inspecting  Additional Commissioner of
Service Charges are refundable subject 10 - Inscome Tax (JAC) in the purporied exercise of powers under section 66A
hereinabove. of the Income Tax Ordinance, 1979 cancelled the assessment and

Thus for the foregoing reasons. pt_:mifm fo\;; ccl:;t;en;gl 20(;’0 ,E_:O:: lf;?mandcd the case 10 the Assessing Gfficer for a de novo assessment. . ;
as weil as Criminal 7_"1.'5“““8“5. ':pp:‘fa;xgu;‘%f Rs.493.467,838F . 3.  Aggrieved by the order of the fAC, the respondent-assessee filed o
dismissed. O !.ﬁgf: is directed e retufn 1hundl'cd sixty seven lhousand § 88 appeal before the ITAT, which was accepted. The department filed an
(four hundreddmzﬂ?' dut;:; ;“;:;::‘) mozroncctor of Customs concerned fapplication before the ITAT praying that the foilowing questions of law
and eight hundred an 5 Y

in accordance with Supreme Court Rules, 1980, along with accrued mark l"’ referred to this Court;--
1

X § “() Whether the learned Income Tax Appellate -Tribunal. Lahore ¢ et

up, if any. Order accordingly | Bench, Lahore was justified 10 cancel the order of the IAC as

M.B.A./F-30/8 i per Circular No.18 of 1999. as the new assessee was obliged 1o . ;

—amemmcan declarc ai leasi 30% of the invesiment or capital employed in
2005 P T D 2338 business for the assessment vear 1999-20007

igh Court] i) Whether under the law, facts and circumstances of the case, the

[Lahore Hig ! learned Income Tax Appellate Tribunal was justified 10 hold thai

¢ Before Muhammad Sair Ali and Sh. Azmat Saced, JJ R the TAC could mot receive any information from degartiiita]
i N INCOME TAX/ S sources including Commissioner of Income Tax an authority
ESE}E;%{?:}?RZ%ZE C. LAHORE ! under the Income Tax Ordinance, 1979 (repealed) io invoke the

provisions of seclion 66A when the original assessment order -

Versus Was erroneous and prejudicial 1o the interest of revenue?” ;
Messrs MINHAS AUTOMOTIVE INDUSTRIES, LAHORE f 4. The ITAT declined the prayer of the department whereupon the ;
R. No.375 of 2004, decided on 21st February, 2005. “jesent petition for reference has been filed. il e
. No. 40k - , ;
R S !“ nce (XXXI of 1979)--- § 5. A perusal of the order of the ITAT makes it clear and obvious A 4
ax Urdina H 4 3 3
eome Reference 1o High Court---Assessee had filed renm : iwl‘ - ;l::: 'll:ll:-ileupmdon :;f ‘;un-l;lh::s t;:do:m‘?:aired ‘i:t:nl:s ct:::;ig:ralt?og :]I:: i
~--85.66-A & 136---Re . ssment Scheme. which wa} . ‘ o s 3
' of income-tax under the Universal Assess e issiones, frience furnished by the assessee. In this view of the malter, the above \ .
accepted by the Assessing Officer-—-Inspecting Additional Commissionth b

s po o, e W e o e e S0
subsequemi:.',9 _"9! the ﬁe;pme assessment and remanded the case 8§ q P o
Ordinance, 1979 cance ;

; ;3 prierence is without merit and is hereby dismissed,
A ing Officer for a de novo assessment---Tribunal’s order madexf " R R
ssessin

: - sMBA./C-101/L ik Ref, ismissed.
Vg [hat ihc same [urned on facls---BaSiS of the Tnbul}al § orgfir :w' 3 OIJ B | : clerence dlsmlssed
That the 1.A.C. did not apply his independent mind and did not take ifg

¥

PTD




