
- -8-h nuurn.-> . . - - 
(Mirn Sqib Niw, I) 

resgective Advocates General shall submit a 
dompliance in this respect within one month 
(his order. 

HWAIH-7ISC Order accordingly. 
(xi) Police budgets (disaggregated by district 

stations, functions, human resource allocation ---- - 
ahdl k made publicly accessible on the respective Pcderd .ad 2013 s c M R 1739 

[Supreme Court ot PakManl 
month of the date of this order. The Attorney &nerd .ad 

present: Mlm Sqlb M& 
' Muhir ~ l o i i  Md Umar Ala BMdld. JJ' 

this order. 

their uliliurtion). police plans and m u a l  performance rrpor(s 

Provincial police websites and submitted in Court one 

respective Advocates General shall aubmit a r,rport detaillag 
. ~omplilnce in this respect within one month from the date of 

LAHORE DBVEWPMENT AUI" IWJR 
(xii) The Attorney General and the respective Advocates &nerd of , through D . 4 .  md other~-Appll .nl~ 

the Provinces of Sindh and Balochistan should aubmit in coufl 
within one month from the date of this order repom which ve rm  ' S  . . 

examine the constitutionality of the policing rigime es(rb1i.W 
by the Police Act. 1861. c u r r ~ t l y  in force in Sindh (be 

Ms, IMRANA TlWANA and *n-Re-U 

Bdochistan Police Act. 201 l htrrently in f o m  in ~dochtrtm. 
This w a r t  should lnrer alio state whevler there 'po~@ing-&hn~s 

, allow the constitution and organization of a politbrlly a . the Gd-c/order dated 17-4-2015 of the 
independent police force which is coatisteot with the p r o w o n  , bhy pared la W.h. N08.7955.5323 an&@3380f m15) 
of the lundunental rights of citizens. 

nsrihttion of Pakistan- . , 

(xiii) The Federal and Provincial Ombudsmen should submit in 
within three months from the date of this order, good. 31, 37(1) d: 14oA-Qore~mm~ .c&a or 

I o f p ~ - ~ d  ~ r r r n m ~ ~ i ~  Qstl11llon*En-m@n8 administration standards for police stations a d  sh&d 
~ b m l t  a report which outlines the measures being ukcn (o 

of b e d  QOr*rnm*nl in*ft0nS cud&ff- Of *a 

mladmi~stration in police stations. 



SC 77; Zulfiqar Ali Babu v. Government of Punjab PLD I997 SC 11 lad 
The Provincc of Punjab v.  National Industrial Cooperative Credit , 

CotPoration ZOO0 SCMR 567 ref. 

(c) Constitution of Pakistan-- 

-Art. 4- Right of individual, to be dedt with i,! accordance w& '. 

law, etc.-bgislatibn, virer of-Article 4 was fief occepted ,or 4 
criterion to test the vires of legislation. [p. 17591 C 

1 

Fauji Poundation v. Shamimur Rehman PLD 1983 SC 457 rel.. + 
. . 

(d) Constitution o j  Pakislan-- 

--Arts. ZA, 4 & Pad I1, Chapters I & 2 [Am. 8 to 401-Objectives 
Resolution and Principles of Policy-Scope-Statute/IegisloHon, rfAs 
of-Objectives Resolution and Principles of Policy could be used ta 
understand and interpret the Fundamentd Rightr in  the Conrtihdon h 1 
their proper conteH, as i t  may facilitate an interpntation of 
Fmdammld  Rightr in harmony with and not divorced from th& 
Constitutiond setting-Object of ruch apprmch was to harrrtoniowsly 
construe the various provisions of the Coqstitution i n  a hdisde 
manner--Objectives Resolution. Art. 2A and the Principlrr of PdlcJ, 
howe(er, either on their own or when read together could not be #red 
to test the vdidily of statutes ond strike them down. [p. 17591 D 

(e) Constitution of Pakislan- 

--Am. 137 & 14OA--Local Government rgstem, function1 of-hteU 
of esecutive authority af Pmvincid Government-Scope-Cam- 
behvem Local Government and Provincial Government-F.nct&ns of 
a b e d  Government could not be reodlinterpreted so as to trump th8 
executive authority of Provincial Government--AHicIer 137 & l4OA of 
the Constitution had to be read in harmony-Neither proviaion 
overrode the other---Both provisions provided a scheme for a 
representative government and palcipotory dcmocrocy i n  the con&.?, 
and a scheme to establish Locd Government and articlrlate 
framework within which the Provincial Government must function- 
Authority conferred on the Province and the responribillies 
devolved on the Locd Government formed part of a common rchemc, 
and lhey were nol to be used as trumps--One could not cancel lhe 
other as they were co-equd nonns, which weaved the constlhrtiond 
fabric. [p. 17601 E 

OJ Constitution of Pakistan--- 

--Arts. 137, 140A & 142--Correlation between the powers/furctio~r 
of Locd Government and Provincial Government--Scope-Lo and 

. ~ 
-.?a . . &ian Saqib Nisar. I) 

Provincial Governmentr acting in harmony with one another in  the 
public interest-Once the Provinie had exercired ilr legirlative 
authority to devolve eertoin political, adminirhoHve or finoneid 
functionr or authority on the Locd Government, its legislative a n b  
urdAttlve authorily Would not be correrpondingly abridged-hince 
w6s under an obligation under Art. 140A of the Const- to 
tr;abli:h, by law, 6 L o d  Government Sysfem and to derdrrpolit icd, 
administrative and financial responsibility on the Local Oqrrrnmmt; 
yet, .in doing ro it wor nof stripped bore of its errcutive and legislafive 
authodty under MI. I37 & 142 of the Conatihr*Yon-PmrhclcII and 
the L o r d  Governments were ta act in  a manner, which complemented 
o w  another-kgirlative authorily of the h v i n c e  in h a 1  
Odvernment matterr could nol be curtdled or limited-Cir~umstanees 
or polltical realitier of the day may compel rrodi/icationr with mad to 
Bnctionr and nrponribilities of the Local and Pm~dneid Governments, 
thus, i t  could not be said that the Provlncs would have no legislative 
urthority in  the matter-Constitution, therefo~, e11.lraged apmesr of 
potliclpatory demacmcy, where the two governmanh (Provincial and 
Lorcrl Governmentr) acted in harmony with one another to develop the 
Province-Autho* of neither government destroyed the other- 
Article 140A of the Constitution could not be #red to make the 
pm~isionr of A m .  137 & 142 of the Constittnion either subordinate to 
it or otiore-Cred'on of a Locd Government System, and the 
confenwent upon the Locd Government of certain political, 
dmin!~Imh~ve and financial responsibilities did nol deprive the 
Prorirs9 of anthdrily over itr citizen# and deny it all role in  the 
)mgn$$, pmr:erirJ and development of the Prownce-Creation of a 
Local Government System did nor rpell the end of the Provincial 
Oonrnment in  the Province; to the contnuy il rtnngthmed the 
h v i n d a l  Government by entrenching democracy a# gnus mot level- 
Even aJler the inredion of Art. I4OA of the Constitution the Provincial 
Gonpmont would continue to have the authority to enaci and amend 
~tatuter, make g e n e d  or rpeciol laws with regard to Loed Government - 
as. local authorities, enlarge or diminish the anthodty Df L o r d  
Ooremment3nd enrnd or eurtuil municipal boundon'e14uch power 
ef mwndment, hbwever, WQI rubject to the fact thol U t h e  Provinclol 
Oovernment overstepped  it^ legislative or executive authodty to make 
Ue t o e d  Government powerlesr, such exercise would ]all foul of 
All. 140.4 of the Conrtitution,' and be struck down by the court- 
h p a l  Government, in  the exercise of its legirlative and executive 
nthority could aid and support the Local Government and was not 
pwvented from taking the initiative for the gmwth and development of 
Ue people-Exerciae of such authorily musf, however, be in the pcrbllc 
ktenst; it should mcourcge institutional growth and harmony; and it 
nm#t be in consultation and with the participation of the Locd 



Governmml-Where the Loco1 Government declined to give consent (6$ 
\ 

0 groject, which the Provincial &vernment planned lo undertoke, for 
extraneous reosons other thon in the public interesl, the ~rovlnc l$\  
Government would be at liberty to oct in the public Interest wh111 
cbnstontly drawing guidonce from the provisions of the relmonl 
Provincial low dealing wiB Loco1 Governmmt--Courts too could 
step in ond interfere with such foilure of Lac01 Government to 
gront consent. [pp. 1761, 1762, 1763, 1764, 1765, 1766, 17711 F, R, 
J, K, M, P &  X 

Fauii Foundation v. Shamimur Rehman PLD 1983 SC 457 ref. 

(g) Interpretation of Constitution- 
---Constitulion was o living documml-- Constflution n u n  be 
interpreted with on eye to d e  future, as the future moy throw up issuer 
whlch required legislolive intervention. [p. 17621 G 

1 
1 

(h) Legislation- 
-Lcgisloture of todoy could no1 enact o low or poss 0 rerolution, 
which binds 0 successor legislolure-Such o commitmmt made either 
through 0 resolution or legislolion, whereby Ihe powen of a f u h n  
legislalure lo amend a low were obridged would not bind o successor 
IegisMure or even the some legislolure. [p. 17621 I 

In Re: Special Reference under Article 187 o f  the Interim 
Constitution of the Islamic Republic of Pakistan by Resident ZulflklI 
Ali Bhutto PLD 1973 SC 563 ref. 

! 
I (i) Constitution of Pakistan--- . ,  . . 
i~ I . , .  

: -Arts. 137 & 142--lrgislollve or executive outhorify of 0 Prorlnce, A 
i 
i ,exercise of-Scope-Words .Subject to lhe Constihation* rsed 'k 

Am.137 & 141 of the ConslinMn-Meoning--Sil words meont b '4 
i where the Constitution itself ploced 0 bar on the exercise of leglsldve 

1 or executive outhorify by the Province such outhorUy could;nOl b# I 

i exercised in spite of its confennenl by Arts. I37 & I42 of the 
Constitution-Words, aSubjecl lo the Constilotion' dld no( make 

j Arts.137 or 141 of the Constitulion rubservient to .the remdning 

f provisions of the Consti~utlon-Sdd words only meant t h d  when the 

i Consllrution creorrd 0 speclfie bar to the exerclse of such execntivr or 
legislafive aulhorily or provlded a dlf/rrent monner for such exerrlre 
then thor outhodfy must either not be exercised ol dl or exerclred b 
such monner or the Constitution pennined. [p: 17651 L & M 

0) Interpretation of Constitution- 
---One Constituliond provision could not, unlers it wos 10 sp~C i f iCd~  

rur,, --.r -. ..up.:-... ...." -..., .. --I . . 
(Mian Saqib Nisar. I) 

provided, override the other--Constituffond prorisionr must be 
honnoniously conrtru8d tocether. ID. 17651 0 -. 

Uakim Khan v. &vern.* of Pikistan PLD 1992 SC S 9 L  ) - 
Kaneez Fatima v. Wali-Muhammad PLD 1993 SC 901; Zaheemddin v. 
The Slate 1993 SCMR 1718; Al-Iehad Trust v. Federation bf Pakistan 
PLd 1996 SC 324; Pakistan Lawyers Forum v. Federation of Pakistan 
PLD ZOOS SC 719; Raja Muhammad Afzal v. Government of Pakistan 
PLD 1998 SC 92 and Wukala Muhaz Barai Tahafaz Dastoor v. 
Federation of Pakistan PLD I998 SC 1263 ref. 

(k) Constitution of Pakistan- 

-Arts. 137, I4OA & 142-'Politicd, odmin&lndfve m d  jimoncld 
aufhorify to be conferred an the Locd Government by thr Pmrlncid 
GovernmenI-Scope-Obsem&onr recorded by the Supreme Court 
with regord to the exlent of polilicd, odminlrtnrtlve and pnoneld 
outhon'fy thcu a Pmvincid Covernmenr should devolve on the Loed 
Government, ond 8s lo why extent of such derdnfion shonld merge 
thrdugh a gd .01  cansultmive process befween the people ond their 
ekefed reprere~tofirer, wlthout ony inter/mn~.e from the j.dieiory 
d#?oilrd. 

- Following were the observations recorded by the Supreme Court 
,with regirrd lo the extent of political, administrative and financial 
authority that a Provincial Government sbould devolve on thc Local 
Gavenunent. and as to why extent of such devolution should emerge 
through a gradual consultative process between the people and their 
elected representatives, without any interference from the judiciary. 

Conferment of all political, administrative and financial 
authority on the Local Government by the Provincill Government would 

: completely efface the latter within r Province and would violate 
Articles 137 and 142 of the Constitution. On the other hmd, a complete 
failure to devolve any-such authority on the lafa1 G o v e r n a l  would 
violate Article 140A of  the Constitution, therefore some melningful 
political, administrative and financial authority mwt be devolved on Ule 
Local Govemmenls. Extent of such devolution had to be between nothing 
and everything. Constitution makers could have detcnnined the scope of 
such devolution by enumerating Local Government powers within the 
Constitution itself, however, they chose, not to do lo. Such omission by 
the Constitution makers to specifically enurnrate such powers was 
deliberate; they left the =ope of such powers to be determined by each 
Province in accordance with the prevailing c i m m c e s  m d  political 
realities of the day. Constil~tion makers acknowledged that the process 
of devolution must be inrtiated. yet were ~ r s c i o u s  of the fact @at it had 
to be gradual. As Locai Governments evolved, more and more powers 

SfY" 



would have to be devolved. Room was left for political experimentation. court when StrlCing down ordec~rving a iegislrrti~e .rnacrmenr as 
void or  unconstiluriond Iisr~d. - 

con~t i~u t iona~  dialogue and growth. Instead of enumerating Lad 
Goverdnent powers the Constitution makers left them lo be worked out Following are the principles which must applied md in harmony between the Provincial and Local Government, because they considered by the Court when slriking down or declaring a legislative 
were conr ious  that political processes were evolutionary in nature. It enactment ?s void or  unconstitutional: 4 

would not be appropriate to envmerate the minimum or maximum 
political, administrative and financial powers which must be conferred (i? There was a presumption in favour of constitutionplity md. law 
upon the Local Government to satisfy the mandate of Article 140A of the ' -must Wt be dccllred unconstitutional unless the statute was 
Constitution. These had td be worked out by the I-ocal and Provincial. ,: placed next to the Constitution m d  M way ~ ~ ~ l d  be found in 
~ ~ v e r n m e n t s  in a constitutional dialogue over time as the political - .  'I reconciling the two; 
process continued and democracy t w k  m t ;  it could not- be done ( i i )  WherE'more thm.one interpre+tion w u  possible, one of 
wholesale. In this regard the Provincial Government, as the iepositoV of Would m*e the law valid m d  the other void, the c o u n  must 
111 legislative and executive authority in the Province. UlUSt take the '1 ., prefer the interpretation which favoured  didi it^; 
initiative. 11 was, therefore, for the Provincial Government to work 
constantly and tirelessly to fulfill the mandate of Article 140A . (ii0 A statute must never tjc d c c ~ a ~ ~ d  unconstitutionsl unless  its 
realize its ideals. Institutions took root over time and drew s ~ c n g t h  from invalidity was beyond rcaaonable doubt. A muonable doubt 
a continuous connitutional dialogue betwun the people and their elected ,, muat be resolved in favour of the N N I ~  being vdid; 
representatives. Imposition of a ready-made model from the top often ~. 

dysfunctional; it retarded tather than accelerating political ' Aiv) Court should a C o ~ t i N t i o d  quotion, if 
consensus. A model which developed afler mutual give and t*e over 

a case could be decided on other or narrower grounds; 

time was much more stable. Since the ConstiNlion itself did not state the- (v) Court should not dicide a larger Constitutiond am 
scope of devolution of powers from the Provincial to the Local was necessary for the determination of the ca,se; 
Governments, therefore, the judges should be wary of rushing in where 
Constitution makers hesitated to tread. Scope of such devollltion would (vi) Court should not dcclare'a statute unconatitutiod on the ground 
emerge gradually with time through a constant process of give and take that it viollud the spirit o f  the Constitution unless it also 
at various levels between the two elected governm~ots (Provincial and ' , violated the letter of the Constitution; 
h a l  ~ove-ents) and between the elected representatives and their (vii) Coun was not concerned with the wisdom or prudence of the 
constituents. Scope of such devolution laid down by a Judge might have legislation hut only with i u  Conatitutiondity; 
the advantage of certainty. but at the same time it would suffer from lhc 
lipitations of having by-passed the political processes and having (viii) Court should not strike-down statutes on principles of . 
been tested in the crucible of time. It would be brittle and lack. .  republican or democratic government unless those principles 
flexibility, and would freeze political debate. When unelected Judges were placed beyond legislative encroachment by the 

Constitution; and took over the policing of lines which were better manned by the people 
and their elected representatives, it retarded the growth of politics (ix) Mala tides should not be attributed to be ~ ~ ~ i ~ l ~ t ~ ~ ~ .  
the evolution of the Republic. [pp. 1767. 17731 Q & BB . [p. 17691 S 

court  much prefer a solution which allowed Fovince'of k t  Pakistan v. Sirajul ~ a q  Patwari PLD 1966 sc 
Constitutional dialogue and political processes to evolve the . .d~amics  of 854; Mehmn Z a i h ~ n  Nisa v. ~ r m d  ~ommitaioner PLD 1975 sc 397; .> 
devqlution that would lead to the development of stable and functioaally Kmc6z;Patima V . - W ~ I  ~ & ~ d  PLD 1993 SC 90L; 
efficient institutions over a period of time. lp. 17681 R . ~ 

Associates v. Ardeshir Cowasju 1995 SCMR 362; ~ l l ~ b i  cotton  ill, 
Limited v. Federation of Pakistan PLD 1997 sc 582; DI. Tariq N.W= ( I )  Interpretation of statutes--- v. Government of P*istm 2000 SCMR 1956; ~ i ~ n  A U I ~  ~~l~~ v. M ~ U  

--power of court to strike down or declore a Iegirlative rnocrmenlo~ M*-ad Asif PLD 2001 SC 499; ~akistan M U ~ I ~ ~  L~~~~~ (Q) ,.. 
void or unconrr i tur iona l - - -p~nc ip~  lo be applied and considered by r,hief Of PLD 2002 SC 994; P*isun L W Y ~ ~  P o ~ u ~  
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(Mh Sqib N h ,  I) 5 

v. Federation of Pakistan PLD 2005 SC 719; Messn Mastcr Foam (Pvt.) &ffercnt from other ports oj ,(he prov,nCe-such a . . 
~ t d .  V. Govenunent of Pakistan 2005 ,1537; Watan v. wor nol per re u n n ~ o n N e - & p ~ ~ ~ ~ u  anst k 
Fedeintion of Pakistan PLD 2006 SC 697; Federation of Pakistan v. Haji follow a cbokie cuner oppmaeh or to snflrrj,,dyC& 
Muh-ad Sadiq PLD 2007 SC 133; Dr. Mobashir Hassan and others o stolute wm ex f . j e  nPugnMt to, 
v. Federation of Pakistan and others PLD 2010 SC 265 lnd lqbal Z1far the Co.sllhHon but ,& e l e  of kinI 
Jhagra v. Federation of Pakistan 2013 SCMR 1337 ref. dmlni~t~red,  it could not br #truck down unless the ~m chdl#m.I.- 

(m) Lahore Development Aulhorily Acl (XXX of 1975)- 

-Ss. 6, 13, 13A, 14, IS, 16, 18, 20. 23, 24, 28, 34.4, 348, 35, 38 & 
46--Punjob Locd Government A d  (XVlIf of 2013), S. 87- 
Conslimtion of Pahistan, Am. 9, 14, 17, 25, 12, 37(iJ 0 140.4-Pmbllc 
intenst litigolion--Signal Free Conidor Project (.Rojrctm) pmporrd 
ond initio!ed' by Lahore Development Anthority (.LDAD)-- 
Constitutionality and 1egdiI.v-Overlapping between Junctions/ 
jurisdiction of Local Gonrnment ond Lnhore Development Aulhotify 
(*LDAn) in nipeel of development work-Hormonlous interpretdon 
of Punjob Locd Government Act, 2013 and Lahore Developmmt 
A h o n  A t ,  1975-Pmvincid ond Locol Covernmml to work 
together in  public interest-High Court struck down thr m e t  in 
question 0s  being anconstitutiond by holding thol the powem ond 
functions of LDA under Ss. 6, 13, 13.4, 14, 15, 16, 18, 20, 23, 24, 28, 
34.4. 348, 35, 38 & 46 of lp l ron  Developmml Authority Act, 1975, to 
the extent tho: they nmrpid, trumped, mcmoched, diluted ond 
obridged the powm, nsponsibillty opd outhorilJ devolved on to the 
ekcted representotires of the Lord  Government under Art. l4OA of the 
Constitution through Punjab Locd Covernmmt Act, 2013, were ultm 
vires Arts. 9, 14, 17 & 25 of the Conslitution ond o//mslve to Artr.32, 
37(i) & 140.4 of the Constitution; thoiproceeding with the *Signd F n r  
Corridor ProjectD by LDA would be in rrolotion of Ad. 140.4 of lhr 
Consrirution-lrdidilJ-High Coart discasred FundamenW Rights 
under A m .  9. 14, 17 & 25 of the Constitution In Us judgment, b d  did 
not state or to how soid Nndomentd Rlghhn were rtdolrd or 
escrwched upon by the prodsions of the Lahon Dcvelopnmt 
Authority Act, 1975, which were struck dom-4udgmsnt of High 
CouH did not mahe any ollempt to put down pmvlsionr of Lahore 
Development Auth?rity Act, 1975 (which w m  struck down) nest lathe 
soid Nndomentol Rights OJ the Conrtihtion and r lo l .  why the two 
tould not be reconcllrd-Impugned judgment of High Court did nol 
discuss as to why sdd Fundommtd Rights could not k e m i r e d  on 
occount of the pmvisions of the W o n  Denlqment Authority Ad, 
1975, which wen struck down and did not discuss M to why given the 
size ond rzponsion of the populutIon of Lahore city, and thr n o h n  ond 
complexity of tlre problems and the needs of 0 mega ei@, Ilke Lahon, 
could not be droll with and irr growth ond developmrd pmmoled in 

to s l d h  down U r  p n r l r h s  of the LsLw 
197S-PID?isIons OJ Jahon Lhnlopmrru 

Lacd Govmment Act, 2013 hod to . ' . 

m t  Authority Act, 1975, was tti . ... . . 
red LDA to oct in support of . . 

t in the exenhe OJ &s . , . 
rcsponrlbUWII--Mw rllrutionr conld &e which : :. . ' , 

oJruch l rohn thcd 
rnment go another or . 

, 

coprrct(l of the .. . 

moy w-t 
on to be token by LDA in  conruUotion with the Locd 

amonlonsly constned, t h m  wor no confld 
of the Lnhon IPsvelapmenl Authority Act, 1975, 

meat, could nol how been &doned and dl pmjech . 
standatill slmpiy kcg.se the IoccJ Govrrmnrr did no( 

?en if pnctions wen asumed to be within 8 r  exclnrln 

meat works, thus, & ra i ~ o l  el dl n e c e s s ~  go hter/en in the 
%]eel in qaenion-In lhe.rrunom nrulting fmm the obrrnce of Lo rd  . 

. . bverrmel lnshtions, the inWotion, appmd and rmut ion of the 
' I  
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dlrpmled projrn by f i r  Provinrid Oovrmmenl *mn#h k ! (Mh WIb N b .  I) 
.gene): LDA, WM did-Smpnm. Conn d(nc1ed IhM Proled in by an Lsrsr Oownmenl. u r a . ~  6, wrnn 
qws40n may .erodingb be rampl,led imbje~I lo pmdrl0m 'd aeL*m* .of I** C ~ I I I U S ~  a d  S. 46 n D a U  &r k ,, 
d j y o n d  /.cild,s far gnlrnri(~nr, Intw din, imclmdl#g d . r m r r h #  &eImd gum r lnr  M f i r  CmMwUon i m  n4 c imomatamrrr I~~ 
u d m ~ r r  M Inrenolr of en#-Hlomrlrr or 1811 dong fhr ~ m J r u  mad rum d w d . r c O n B Y b .  h. 1773, lna ]  P, M & L' 
disronce; rhol new pmjtcl /&fin# wmln ID* of. m e n  . @) ~ ~ c , , , n l ~ o n  of ,lu,e,- i d 
~ . ~ ~ o ~ o l l r o .  Corpora~Ion for a p p m d  or .~le#lfon not * 
gndr&rn by fhr ~mvimeid Gonmm#nl or a g * ~  wffho.1 pdff -lnter;cnm~io# ~a WI~BM (aprfrinr/-, m,,,,Igh,lUr 
c o n r r u ~ l o n  u d  conremt. ~ n l r s r  rmd WnJmf .(thh*U *Uw fha h n l U I r 1 t h r  r u e .  0. I ~ $ ] z  
1.nyr.d n ~ ~ n ~  b n r p d  of lhr pmjecc 1hM h.irW O o n n m d  10 

, l 1.1, 10 nubl irh harmonloar working nWionrhil R- l-: .- v. Ry?n 293 U.S. 388. 439 
.l,rc.d O.r,rnm,mt w h m l ~  map.# i m  m d r d  M lb - m 

* 

v i r n  u d  d*cirlon~ of, lh* I M ~ c - W ~  w'! W l Y  eqphrrr, doEMnr ij- . p p  1770, 1771, 1771, 1774, 177S, 1777, l778l r, 0, v* . - 
W, CC, DD, 11 & JJ a - A ~ l d o n ,  of W n *  of ,ncu lmo~ nChn~cop.-~,mIir 

(nJ Consrirulion of Pakfstan- 
#im-dfon e ** ~ a ~ ~ ~ c ~ r g m l d ~ ,  B I C ~ ~ O I  

*f n ~ ~ l d o ~  WPii8d wh*n a r M M q  bod, :,I mp ro.,-,@* 
-p& 11, Chaplrr. I [ A ~ Z .  a 10 l a ] - ~ m r ,  v i m  o f - R n ~ ~ n ~  ' +u fh*n nonnrd b~ lhr wnou j b m  t h d  gmgp M &f8# 
.qighlr ."d., U, ~ o n s ~ l f o n - ~ ~ ~  a nam* w w  not *I f.rlr " I m I d o n - S d d  docMnr womld~nm QI& when #ha ngg ld~  i m c ~  
nnl.mt M R ~ ~ W  ~ i g i t :  under th CmUiNtbn ).I .U ** gor*-*u k-I i r - ~  - ~ y  u Deb 
~ @ g  of bring ro odmlnirhrd, U could rot k lmek  down mnlm bodi*n lob* n d r  h l b e  IrWmm#1I,_h8wrrr thr did a# mr 
6, p o q  ehellraglng, U comld pmW I h a  II h d  ka I# ." "* #on&*a~'*~e@*lnc 1 , d ~ n  h1,nI not Hlllng 
&IdaIrnd. 0. 17711 U . -0-n M -4 b d * ~  0th mating +#h,,~b .f :geh mnml 

~ ~ d ~ ~ ~ i ~  p.lin.n v. Shruk11 Ali Mim PLD 1999 k -ld.m<*U onb =ndw in dc tdm- row,  m .,,wrnl h.r )r 

&mir B ~ U I I O  v., Fcdcrallon of Pakln~a 1991 MLD 26% m*"! * = f d r  m a n y  and fhr rxerrl,r of nfim & a. 
E~~~ md  hi^ v. pakislan PLD 1958 SC 41 md mm*g hod lo b. brn~larL * ** Paule infw.n ad am- 
~ i ~ h ~ ~ ~  Achharyy1 cbwdhry v. I h c  RDviacc of Eut P M  . r b V l * m m e n ~  111 not b w  u & r . h  a r r n l d a  ~ j ~ h ,  

-*I Of rmeh H I n * * E . . l  w h m  legi.*nw bdlea Cdnfi& 
1957 sc 9 rer. ~SCM? ngmlaon ,wffho~c mmin@l a a . ~  h ,,+ d. 
(OJ b h o r e  Development Authori ty Ac t  (XXX o f 1 9  

-s. 46-?n~jab ~ o r d  Oo.rnmmr A n  l X V l l l 6  3813). m ~ c n l f o ~ ,  &d rka w, fiefr #iIenna lhII).gl ad 
c..,&don 01 P ~ I L M ,  Art. 140.4--0l*r-ddlng rlYtd dPm*iom n(r#:g. 17751 EE ! .j b h a n  Lhvelopmeml Amlhod9 AH, 1975--5cV 
c o . r ~ ( i u . i + - s ~ ~ ~ a  46 of the W o n  brreiwmrrr A .UoM - ~ ~ u i m u l l  RTA v. Pak Muhul Innu- CO; PLD 1991 K 
Art, 1975 l.., UI p m d r ~ ~ n ~  ov*niding rnrn,  howeur rmch en?- *Yref. 
r i l l a t  *flee# womld a p ~ b  only 1. (A* *nnl Of '-IUd arLncoufrmv ,,) fiwd ,jnd,.,,nrc,,,d PmIeClion (XXX* of kn,,n rn pm.*Imr and lhtd of Nh#r IfdSf8r; U w0.u b* u 
 id^^ and c o g  not k #red lo r l d l  lhr hajab Lad Oonmmaf - 
AN, 1013, whrn rnbrlanbr facad  or p d l v  g m h  wen 1-s.. Sl6h 11, I1 4 23--P&rtm Emdmnmrrur hercl.. A ~ , ~ ~  
.nonil.ble-Secdom 46 lh* mve lWgn l  Ad, i n f . w  l,,wd E ~ ~ ~ ~ , ~ ~ ~  hmInonon and Enrlmn 
1975, did nor 1n.v  or ~ C J ~ ~ O Y  or abddw pmdrion of *# R@ AIl,,,m,mf an,, Sehd 11, pVCD, S,M  ora an men^ Act, 1013-Section 46 e l  the Inkom m W u *  
A.I~.,+,, All. 1975, lh~.:, i l d  sd o/l.ndAn. 140.4 .j*r Corn- !""~LCOnln"~on ra~la% .4m. 9. 14, 17 & 3~--~ign.1 R., 

lEmlsor h j *n  ~~~~~~J .nmpmed u d  I n l t ~ r d  by mm 
how.., when S. 46 of fhr *dd  Acl~rrpor i rd  10 o ~ s n l d .  a comflic?n~ , k ~ r l ~ m r ~ ~ , l h s r y l  (.~~.j-~~,,,,,~~,~,,, 

! -. . . . .-.. 
rn - . .  - .  . 

> 
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High Courl ref a ide  the Envimnmmld Impact Arrersrnenl (EIAJ 
o,-"mrd for d e  Pnjccr in querlion by declcvlng f hd  fhe r a m  W J  

gro~dted by Dlmelor Gened, Enrimnmml Prm.clion Agency in ' 
riolcufon of cerldn Fundonrnld RIghIr of the rWrenr). kid.r b e h  
o ~ n s i r e  to mvimnmmldpr l iee and due pmcerr pmleded ander lhe 
ConsHlution-Vdidiq-Section 5(6) of the An@ EnrlmnneMd 
Pmreclion Acl, 1997 imposed a mondcdor). dmq on the PmrincW 
Oorrmmenl lo eonrtilate Advisor). Committee andrr fhe roid Acl-Said 
Conminee wos mean1 lo osrbl the Envimnmmld Pmreclion Agency ia 
erdualing lhe mr lmnmrnld impact of projem under eonsidrrdon- 

" 

Fai lan by the Prorincid Oovrrnmml lo conslilule the sold CommillrC 
in the pmre# cure .tdolrd iIr rfmuror). duq-Enrimnmenld 1mp.d 
Arrerrmml appmrd /or the Pmjrcl in  qarbon could be r m c k  d o l l  
for soch foitun of the Pmrinciol Gonmmml, howerrr in  lhr pmrenl 
care, the Pmjecl in qaerlion did no1 regain Enrimnmrnld 1mp.d 
Arrrnmrar appmrd becaare or per enlr). m Serial No.? of Parl-D of 

i 
Scheduie-I1 of the Pnkirlon Envimnmmld Pmbclion Agency fRrrl#W 
of IEE & EIA) Reg~~Wons, 2000 pmjeclr for rebuilding or 
mconr~mclion of eristing w d r  did nm n q u i n  an E n r i m n m e d  
Impocf Arrerrmml-Erem o lhm i re  impugnedjudgmmt o jH igh  C a r )  
hod n a  rerordsd any objeclion lo lhe Enrimnmenlol Im@ 
Asresnnml appmvd on Us mrtfls, nor hod lhr pelinonen (befom IhI 
High CourlJ highlighrrd any objection thol hod remained unaliemdrl 
ond yet wos jafd lo #he Enrimnmmld I m p d  Aaeurnmr oppmvd- 
Momover, the Pun jd  Enrlmnmenld Protection Act, I997 pmvldrd a 
o p p d  10 an Envimnmenlol M b u n d  qnd 0 recond apped lo 0 Dlrlrisl 
Bench of the High C@mi-Neilher of fhere mmedier hod been o?dlr( 
brfom f l ing ConrrU.Honol pelilion befom lhr High Codrl- 
Envimnmenrfol Impact Aurrrmenl oppmrd could no1 be r m c k  d o n  
i n  the pnrrnr e a r  apon a men pmrpmplion or appmhmrion-Ap& 
wm purl!, ruliowed occording~. fp. 17761 FF 

(5) Expunction of remarks from the Judgment- 

-Expunetlon ofdispomging n m a r h  made by the High Courl agdnd 
o counrel40dger of /he Hlgh Cour) mode 0 number o j d i r d n f  
rem& b a r  a senior coansd who objeeled lo the comporilion of the 
Bench-Srpnmc COUH obrerved tho) such rrmorks mndouM& 
caused reputaliond damage; lhaf the temptdon lo d o @  rmeh 

1 coonr rnvst be ovoldcd creep1 in the mmd of rn cares, d 
even then the noronr for making ruck nmorkI n u l l  be e a n m  
oad ciearlJ r1o)ed; Ihm lhe dispomging n m a r h  in the p n d  

I rose hod been mod# by the Hlgh Courl wilhool a *onl 
I erplonalion os lo who) ~ccosioned lhm-Supnne Corn dirccled lbd 

disparaging n m o r h  Ir querllon conroined b impifgnrd jadgm8d d 

.the High Cqrc rhould k expanged-Appd w a  -3. &wed 
armdin#ly. @. 17771 HH 

. 8 

Kh.'klarir A-. Sraior Advocate Supremc Cau l .  Muomfa 
Rlmdry. Advocate S u m  Churl. Ch. AWar Ali. Advoute-cn- 

.Record. Aanr S a d ,  Chief Bngillhl LDA and N a w u  Mtnik. 
fh$lor  Law BPA Punjab for A w l l m u  (in C.As. Nor. 545. 541 a d  
S48 ot2019). 

MltWmm Ali Khm. Seain Advoute Suprem Coun. Khmm 
MuWiz Hubml. Mvocafe Sllprrm Corn lad Trriq Aziz. Advorrtc- 
on-Rsord for A p p l l m u  (in C.Aa. Nos.546.549 md 550 of 2015). 

S a l m  A k r m  Raja Advocate S u p n m  Coun for Rcspodent 
N0.i in pnm (in C.As. Nm.545 ad 546 of 2015). 

R l u  Kuim. Senior Advocate Supnmc Coun for Rnpondeot 
No. l (In C.Ar. Nor. 548 lcld 550 of 2015)~ 

Mina Mehmood Abmd. Advocate Suprem Coun for 
Rnpolldtn No.1 (in p-) in C.As. Nm.547 md 549 of 2015) ' 

Shahid Hunid. Senior Advocate Suprrm Court tnd Ms. Ayahs 
Hamid. Advocate for Rnpondml No.10 (in C.A. No.547 of 2015). 

- 
h l m  Atlam Butt, Anorney Qmeral for Pakistan, R n u q  A. 

Mim.  ~ d d i t i w i  A.-G. Punjab d Mudasair Khdid Abbui, A.A.-G. 
&jab on Courz's Noticc. 

D.leS of hearing: 2 2 4  25th. 29th June to 3rd July. 6th to 8th 
July. 2015. .' 

- m m m  
MIAN'SAQIB NISAR. 1.-1. Tbe facu of this c l l e  though 

hotly disputed are relatively UnCOmpllcUted. Under challenge is the 
Simai F m  ~ o r i i d o r  Project (the 'Rojm'). The M o r e  Development 
ArUmrity ('LQA'), r mtutory authority nubCiabed by the O o v m t  
of kmjab ('DoPb'). is -intmducing' two underpun .  7 U - N ~ U  lad 
5 overhead pedestrian bridga a, m exisling 7.1 k m  of che existing Jatl 
Read and Maid Boulcvud. It luRl fmm Qwubs Cbowk (ro~mdabout) 
av 9 s  at Liberty Market Main Cbowk. Aceording to the j u d m t  of 
tao ~ ~ g t t d ,  tait remodeling d d  mnmf ib is  stretch into '1 s i ~  
me, h i e  lpcd n p m a ~ a y - .  

2. These app.18 uirc om of a judgmnl of the Pull &aEb of the 
hhore High Courl in 3 Writ Pe l i l i a .  Civil Appcala Na.545. 347 r d  
540 of 2015 kave been filed bl LDA againat the common judgment in 
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i 
3 Writ Petitions. Civil Appeals Nos.546, 549 and 550 of 2015 have bnn 

3. Writ Petition No. 5323 of 2015: 'F8had Malik clc. v. 
Government of Punjab, etc.' was filed to challenge the Projst. The 

I petitioners in the Writ Petition alleged that the Project required the 
cutting down of a l u g e  number of trees. an Environmcnul Impact 
Aasessmnt ('EM") w u  mandatory from the Environmental Ro(eeliw 

I Agency. Punjab. ('EPA:) prior to the commencement of the Project and 
that the Project fell within Serial No.2 of Part-D of Schedule-11 of the 
Pakistan Environmental Protection Agency (Review of IEE and EIA) 1 Regulations, 2000. The Project was called into question alleging 
that it would result in severe environmental degradation, it was 

j irrational and discriminatory and violated Articles 37. 38 and 140A of 
I the Constitution. 

4. Thal on 26 FebmaIy. 2015 and 6 March. 2015 the High Court ', 

, granted restraining orders, which had the effect of stopping all work on 
4 the Project. The High Court direckd that the EPA wmplete the E l 4  

rcview.md piace iu  decision before the Court on 20 Much, 2015. 

I 5. The EPA issued Public Notices in the press. It conducttd a 
, public hearing. The private respondents in Ulese appeals participated in 

the process. Afler the completion of this process, the EIA approval was 
granted by EPA on 19 March. 2015. 

6. In the hearing of 20 March. 2015 the appellants GoPb and LDA 
argued that as the Project bad been approved by EPA. the reslraining \ 
orders be vacated. The High Court, however. directed the EPA to submlt 
before it the entire record forming the basis of the EIA approval. It also 
directed that the record of the deliberations. which formed the b u i l  of 
the EIA approval, and the detailed reasons dealing with the objections 
raised against the Project during the Public Hearing be submitted. 

7. On 20 March. 2015 Writ Petition No. 7955 of 2015 and Writ 
Petition No. 8008 of 2015 were also taken up for hearing. The f o m  
challenged the vires of several provisions of the LDA Act. 1975. The 
grievlaces included usurpation , o f  Local Government functioar 
enumerated in section 87 Punjab Local Government Act. 2013 ('PffiA 
2013"). It was alleged that the democratic righta of h e  citizen8 of 
Lahore Division m d  the democratic functions of the Local Government 
of that area were usurped by the GoPb through the LDA Act. 1975 and 
by the unconstitutional exercise of executive powers. Thal besldu 
violating the Fundmnta l  Rights of the petitioners the Projeet also 
violated, infer alia, Article l40A of the Constitution. 

! 
I 
I 8. In Writ Petition 8008 of 2015 besides making allegations similar ',. 

1 lo those in Writ Petition No. 7955 of 2015. it w u  submitted that the 

I approval granted by the Punjrb EPA was illegal and violated the 
provisions of the Punjab Environment Protccticn Act 1997 ('PEPA'). 

R-\ 9. That a full bench of the Lrhore High Court after heuing 
a r m -  accepted there petitions. s t ~ c k  down sections 6, 13. 13A, 14. 
15. 16. 18, 20. 23. 24. 211. 34A. 340. 35. 38 and 46 of the LDA Act. 
I n 3  as ultra v ln r  the Ohjat ivn Resolution. Aniclu U, 4. 9. 14. I7 
lad 25 of ciie Coartitution and as ofieluive to Articln 32. 37(1) and 
140A of the Connitution. The Project w u  stopped and the National 
Accountability Bureau (NAB) w u  directed to initiate an inquiry against ') DO. LDA and DO. EPA. - 

1 10. That while detailed submissions were made before the High 
Court on the flaws of the Project and about IU jwtifiwlion and rationale. 
the High Court declined to examine these issues. 

I I .  According to the Impugned judgment the .merirs or demerits of 
tht Project' and cbe 'rot:onaliry and j d l j i o t l o n  for b i n 8  ruch a 
Project' were not exunincd by the High Court. The 'policy dimension of 
the Projecr or the technlcal viability of the P&t' w u  also not 
examined. It was made clear by the High Court hat it w u  'neither 
assuming the role of EPA or steppin8 Info the shoe: of the consultanr 
who prepared the EIA orlhe concerned members ofthe civil socien who 

, -, i n r~ r  olio. opposed the Projecr on the ground of misplaced, inappropriate 
and i r r a t i o ~ l  allocation of public-. ' 

: 12. The preliminary objections to the minuinability of the petitions 
and the inappropriate nature of the judicial review jwisdiction to 
examine questions of fact were overmled u the Court wnsidered ibelf 
wnccnted with deciding constitutional quMion8 that went to the root of 
lhe defmiliw of democracy mul federalism under the Constitution. 

I 13. Mr. Khwajr Huis Ahmed. Senior Advocate Supreme Court 
arguing for the appellmt LDA divided his l ~ b m i ~ i 0 ~  io four p m :  

f (a) That the High Court rbould not have interfered In the matter as - adequate aitermtive remedia were available lo the Petitioners in 
the t o m  of appeal 10 1 8llNlOry U i b d  conalihltcd 

1 under PEPA. 

1 (b) Tbat in ihe exercile o! iu  dirmtionary jurisdiction under 
Article 199 of the Constitution h e  Hi@ Court ahould have 
exercised judkial restraint. 

(c) Such restraint should normally be exercised In policy matters. 
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(d) That the judgment of the High Coun w u  vitiated by the bias of 

the h e o r  member of the full beach. 
\ a -  while that of Jail Road in 150 fa( wiae. The pmjm ia being 

cxauled within the c x h i q  rl@U-of-way. t 
14. Elsbonting his ~bmiss lom bc urged that .( FC I of the project ' . 

should hive been read with i u  EIA. Artkle IWA of the Comti~t ioa  
unaol diluv provlncid lcglslltlvc md cleculivc p w c n .  He Nbmilted 
that the reti- of the High Court on the d o e  of regulatory capture 
wan misplaced. He funher ~bmi t l*  thal to the exlml of lncmimency 
beIwccn the LDA A d  and .( PLOA, the formr p v d l e d  d the LDA 
Act impliedly repded provi~lons of PWA. He lurtber aubqined.-that 

I 
czlaled which w u  rightly Nled by the LDA Act. 1975. 

the am-obauate clauw in the LDA Act made k w d d e  d c  PLOA. That 
Lae.1 Govcmmmt election. were yel to be held: l ~ r e f o t e  a v v v u m  

I .  He Nbmitted th.1 .a rPpC.1 hbm the dc~iliDn of PEPA W.4 

provided to the Envirmunenul M h d  headed by a former judge . 
of the High Court md m wand sppd w u  pmrldcd to a Mvimion h h  

01) T h m  will be m hrrctse In the number of 1 . a .  Main 
Bmlnard h u  sir I-. Jail Rod  h u  six Inma. Time numbm -- 
will rrrmia onshmged. 

(iii) The m i c e  m.d. m e l k  sMc of the Main Bovlevud md 
alMg Ihc 1.U Road wi l l  nrmln u they uc. 

(lv) The d i m  dimg .( Maid Bovlwud d Ihc 1.11 Road wlll 
remain imrt. Width of (be medim oa the Maim Boulwud fmm 
Zrbm Eiahi R d  cmaing lo the Main M.r tn  wil l  lncreuc 
hom15fe l lo4ofen .  

of the Hlgh Coun itself. An adequate r d y  w u  availsble to the 
petiliomrs aad the High Court should an have lmed the wrlu. He 
aubmined Ih.1 the arnecpt of regulatory clpmre r u  m amacted to the 
care. The mere het that .ppoinlmcnts in ibe EPA were nude by the 
GoPb does not auggcst that there w u  regulllery c.plure. This w u  
p u r i c u ~ l y  ur whm there vu no evidence on the mod w r  fnding by 
the Court lo augeat thal such a defect had oocurrcd. He mbmined thm, 
leglal~tlon should m t  be a t ~ c k  down on v l y c  wwepU like 
subsidiarity. 

16. The learned Senior Advocate Sup- Court aubmined that w m  
the judgmnl conceded Iha in rpite of pmmulg~llon of P E A  tbc 
Rovlnclal Oovcnunent rttaloed ccrmin minlmum funahma. That witbod 

(v) ~ h n c  uc 8 tramc ugu l s  -n ~ u n r b a  a n ~ k  and ~ i b e t f y  
MtfU muadabout. A1 s mull of the p m j a  lbnc will be 
rcpllcrd with 9 U-Nnn and 2 oadnpules. 

~- 

\ I@ 1% um have to be N msc will be rep~rsed with IMO m. 

thew the PmvInc1.l Governmml would h r n  mmplelely laeffmln. 

17. Mr. Makhdmm Ali Khan. Senior Advocate Suptern Court 
adopted the arymenu of Mr. Khwaja Hula Ahmd with a c8vell that bc 
was w t  adapting or punuing Ihc bias argument. He Nbmllted that the 
t e m r h  againat the l e a d  Senior Adroute S Court be e-gd I 
md that the matter should real there. He argued thal Article 14OA did 
not divert the Rovlneial G o v e m l  of la lcgidative a exccmlw 
authority. A n i d o  137. 142 md llOA of (be CmRLWon ham lo bc 
harmoniously colutrued. 

18. Mr. &hid Hamld. Senior Advocate Svprem Court mPpCdW 
for Ihc R o j m  Contractor mbmilted a plan giving dcuils of the pro@ 
project along with con ~ m m r y .  

19. He submitted that the aotrbie featurea of the project arc: 

(I) Existing right-of-wsy of the Maim Boulevard is Zu) m(wldc.  

(vii) Rxiniag yttl mu .loly the IWO nu& is 160 W s .  This will 
kruv lo 102 m a .  

(viil) Air md m l r  pollutfon will decreue while tralfic m p r t t m  
will be ereatly cued. 

(ix) The pmiar is r r r m i f d j  in the public tnternt nnd IU impact ou 
Ihe Lmirrmmm will be porkin d m l  advme. 

20. Mr. Shahid Hnnid mbmlned that .( pmJm w u  iacluded in the 
.ppmvod larcgr(ed Muter PIn  2021 for blmre. It w u  iacl~~dcd in the 
appmvcd Wgd of tha LDA f q  2013-14. 11 h u  slnm been appmvd by 
.( BPA alw. lte mllcged i m g d u l q  Involved in mrmmsing the pmJm 
Wlthoul EPA clcaruw h u  thol been c u d .  He forcefullv added 
thal In f n  lk te  w u  no imgululty because u per car). st w i d  No.2 
of Pan-D of Schedule-I1 of tbc R U s m  emlmamntd Raecrlon 
Agency Rcvln of lnllld emirmmDW Exmnhtion d h v i m a m a u l  
.wp.n- Au.-t Re#sllatlonr 2000 p j s u  f a  rmiotnunec. 
mbilding or mxamm3h of uLt@ nu& do no4 mpim an RIA. The 
mcllling of 'rrbuild' Lnciudm 70 matt. 1mpn.w f1"pmyrmmrr or 
c h # e ~  in.. Tbc Meaning of 'rrsolulmcl' includes 'lo mmodrl &/or 
r o r v r t r ~ c ~ r o ~ f o r v r t r h f h e w l t ~ n r g l r t l w ~ . '  

21. Mr. Rein Kulm. Smlor Advocate S u p m e  Court leading Ihc 
srgummu fa the rerpondmu ~ b m i l u d  that the quntions relating to the 
pmlm we=-of -ary naiure and the decision of the cam did not 
depend m &cm. He W U e d  Lh.1 .( validity of the EIA approval. 
telulatoq cqnum. the meriu of the pmject .nd flaw In the proecss 
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were not gennane to the controversy. He referred to Black's Law 
Dicti~ iary for the defiiition of the tenn 'devolurlon' md submitted that 
he wbo devolves dies md the one upon whom authority is devolved is the \ 
only living institution. He submitted Lh.1 aRn ihe Intertion of the 
Article 140A in the Constitution all the political. administrative aid 
financial rnponsihility h d  authority of the Province were devolved on 
the Local Govemmnt. In none of these mncn the Province au left 
with any legislative or executive authority. All ruch authority had pused 
to the Local Government. There c m c 4  even be a sharing of the 
authority between the governmenu. 

jl,. 
I. 22. Mr. Mehmood Ahmed Mirza. Advocate Supreme Court 
,I supp6rted the judgment of the Lahore High Court. He submitted that the 'L 

1 constitutional issue was correctly decided by the High Court. He funher 

? submitted that the project vioia;cd the provisions of the LDA A? 
(1, because it was repugnant to the Master Plan. Any project which was not 
I j  in consonance with the Master Plan could not be upheld. He submitted 

that the project w u  mala tide. He funher submitted that Article 140A of 
:i the Constitution was an enabling provision and envisaged r third tier of '; 
... the government. He also submitted that the process through which EIA 

:! was approved was neither meaningful nor t~anspmnt. The project 
II! was npt in the public interest and would w t  result in the 
I! development of the city. 
1 23. Mr. Salman Akrun R Ja. Advocate Supreme Coan in support of 

j the judgment submitted that Article 140A of the Constitution is a 
paradigm shift whereby the executive. administrative and fiiancial 
authority of the Province h u  been bifurcated between ihe provincial md 
the Local Government. He disagreed with Mr. Mlru that Article 140A 
was an enabling provision. He submitted that prior to Article 140A the 
Province had executive authority under Article 137 of the Constitution. , 
Now. that is divided between the provincial and Local Governments. He 
submitted that one t m  of exefutive authority (LDA Rovincial 

. , 
was concerned that w u  m&asuy and perhaps irrelevant. All that was 
argued before (be l e a d  judges of the full benchwu that the DO EPA- 
w u  one person md he should w t  alone be allowed to exercise the 

1.g 7 - 
statutory powen vested in PEPA. 

=,..The above~account merely adumbratu what w u  argued over the 
mfse of -8. The details are in-our analysis of the irsues. Setting it a11 
out bere ia great detail would add to the length of (he judgmcnt 
urmccessuily. It wwld also be tediour .od rrpetitiour. We m y  add that 
before us. lengthy submiaions with copious refercoca to case-law have 
been made by the eollrrrel for the p a r k  w e r  the w u r ~  of m y  days. 
k s i d u  there rubmittions we have had the benefit of detailed pleadings 
md have eumiaed the documenu on the record. We have carefully 
conaidered every argument raised. Itd a11 materials md record adduced 
by all the Parties. We have chom. however. not to set out a lengthy 
account of each side's in this judgmnt, but instead have in the 
course of the analysis below, simply summnrised some of the principal 
points. In so far u any argument or document which hls not been 
speeiflcally identified or recorded in the body of this judgment, this does 
no8 mean it hu not k c n  Uktn into full wnsideratioa 

26. The first Itd pivoUl qumtion that wmvrna this Court is whether 
,",the High Court was justified in miking down teveral provisions of the 

.- - LDA Act; 1975 on the touchstone of Article 140A read with 
' Fund-nu1 Rights, Articles 9. 14. 17 md 25 of the Constitution as 

well is Articles 32 md 37(i) thereof. During the hearing of the appeals 
, counsel on both sides of the dividecandidly acknowledged that this 

indeed w u  the heart of the inatter. 

27. That the analysis of the Hi& Court on the scope of 
Anicle i40A. iu  role in our-constitutional scheme md the vires of the 
vuiow provisions of the LDA Act. 1975 i8 contained in paragraphs 48 

. io b9 of the judlplunt. These observations can be lumrmrized as 
follows:-- 

\ ~ovenunent) could noi-tdte over the functionr i f  the other kind --of 
! executive authority (Ldeal Government) simply because there w u  a (i) 'The principle of mhsidiarity rrquiru that decisio& be taken at 

; vacuum. He traced the history of the Lou1 Government in the 
the lowest pmnissible level @uayaphr 73. 74, md 83 of ihe 

subcontinent in great detail and submined that activitiu which earlier 
judllmnt): Loe*l Qove-t being at w h  a level ought to be 

were Provincial Government functioru were now in the Local givm core functions (pangraph 59 of the judgment) by the 

Government's domain. He submitted that on the basis of a historic - p r o h i l l  legillahire @aragrrphs 68 md 71 of the judgment). 

reading of the functiods of the Local Govenunent, except for apillovers I Section 87 of the PLQA 2013 confers such functions on the 

and economies of male all executive functions were local. In this context , . 
Local Governmat (puagraph 86 of the judgment). Tkerc 

, ,  , . . . . .  
urbanlspatial planning were h a 1  Government functions. 

ficllctions cannot be 'nrlppeds; 'reversed' or 'mlled back' 
without challenging the 'Iebi~huive deslgn' of Article 140A 

24. He questioned why the govenuneat was tpending the massive ( p ~ a g n p h l  7.1.77. 78 and 89 of the judgment). 
sum of Rs. 1.5 billion on the signal free corridor project. He ~bmittCd'  
that insofar as the entire discussion in the Judgment on regulatory Capture (ii) There arc only thk exccptiona to the rule against %-ipping: 
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I i (MU !hqib NW. I) 
. 'reversal' or 'roll back' gf devolved functions. These are: i III. Ghulam M w a f a  v. Province ofsindh; 2010 U C  I383 (Kamchi 

(a) ineffectiveness of the Local Government; (b) spill oven; and HC) (DB) atpage 1391 B 
(iii) economies of scale (paragraphs 75. 82. and 88 of the 
judgment). IV. a a z i a  Irshad Bokharl v: Government of Pwlob; PLD 2WJ" 

Lahore 428 (Dm m w ~ e  434 D 
(iii) Subject to the above three exceptions the provincial framework 

has to conform to Article l40A as this is the '&sic 
archirecture~/'&sic structure' of the Local Government 
(paragraphs 76 and 89 of the]udgment). 

(iv) Section 4(1) of PLGA 2013 which requires the Local 
Government to 'function within the provincial fromework' nnd 
to 'pithfully observe the Federal Md Provincial laws' meuw 
that the Local Government will be wmplemeatcBby the 
Provincial framework. It does not mean that the Province can 
impede, interfere or dilute the powers or functions of the Local 
Government. These functions will be exercised by the Local 

i Government to the exclusion of the Provincial Govenvoent 

I (paragraphs 76. 79 and 89 of the judgment). 
1 (v) The legislative powers under. Articles 142 and I43 of the 

i Constitution are to be exercised 'Subject to the Constitution". 

1. which means that'the remainder of the Constitution haa lo be. 
I considered. That would include: (a) Fednalism; (b) Objectives - 

Resolution; (c) Principles of Policy; (d) Article 140A of the 
? Conatilution and (e) Fundamental Rights. Articles 9.14. 17 and 

i 25 (paragraph 91 of the judgment). No Provincial or Federal law. 
can impede the Local Government (paragraph 97 of the 

(I judgment). 

. . . -  
1 29. That alcbough the 0bjec;vn Resolution bas bwd made a 

1 subsunlive p u t  of the ConstiNlioa by Article U. thir,Coun h u  beid B 
flirt Article U u be wed to strike down Statutes: . I 

TI. - Tanh 8 e e i  cnd Re-Rollinx Mills pH. Lld. V. Fedemtion of 
(PLD 1996 sc m m sr E; 

I Ill.. Zultiqor Ali Babu v. Governnetu of Punjab; PLD 1997 SC II 
/ s 

. or 22c; 

IV. The Province of Punlab v. Nmiancrl Industrial Cooperative 
Credit Corwmrion; 2WO SCMR 567 at 606 F 

, 1 ' 
also not been accepted as a criterion to t ea  the 

Ic 
Fauji Foundallon v: Shominw Re- PLD 1983 SC 457 
or 595-7, paras. I53 to I56 

I 31. Indeed. in the e x e r c i ~  of'its]urlsdiction under Article 184(3) of 
the Constitution this Court h u  o b s e ~ e d  that it can mtd the Obje*ives 
Resolution. Article U md the Rlnclplu of Policy together with 
Wunduncnul RiPhts: 

(vi) LDA Act. 1975 offends Article 140A. Sections 6. 13. 13A. 14. 
15. 16. 18, 20. 23, 24. 28. 34A. 348, 35. 38 and 46 of the LDA 

i 
Act were. therefore, struck down (paragraph. 95. 96 and 97). 

'. 

Likewise the executive authority of the Provincial Government. 
in the absence of legislation. cannot extmd lo Local Government 
affairs (paragraph 92 of the judgment). 

1 28. That encouraging the growth of the 4" Wenvoen t  
!, institutions and defcntralizotion of the Government adminiswation are 

~rineiplea of policy under ~ n i c l e s  32 and 37(i) of the Conatih~tion. A 
However. the validity of an action or of a law cannot be called into 
question on this basia in view of Article 30 (2) of the ConstiNtion: 

I. ZUlf jq~r Aii Babu v. Government of bunjab; PLD 1997 SC I 1  m 
page 228 

) 11. Farhol Jaleel v. Province of Sindh; PLD I990 Korachi 342 (DB) '.': 
4 at pogc 354 E . . 

I. Pahis~m Muslim Lraxue (N) v. Federation of Pakisfan; PLD 
E W S C 6 4 2 a 1 6 1 D - 6 7 l J ;  

I 11. Human rixhfs case; I993 SCMR 2WI at 2001 A; I , Ill. Benazir B h o  r ~ e d e r a j i k  of Pakist"; PD' I988 SC 416 
' . . m Page 489; &: 

32. Thh doa f f l ,  hovcver, that ch F'hcipla of Polky, the 
Objective# Resolution, md Ankle  U either on their own or when mad 
Iq*ber can be rued to atrike down laws. All that it mnnr is that these 
Artlclu~ c m  be wed to Mdmt.ad and intcrpm the chapter on 
Fund.meat.1 Righu in ill proper context. This m y  facilitate an 
t m e ~ t a t l o n  of Pucdmmtll Righu in harmony with md MI divorced 
tmm their cons t ih t t id  ~ n i n g .  The object of this approach h to 

, humonioruly construe the various provisiom of the Consiilution in a 
1 W i n k  m m c r .  This rppmach d m  not deviate tech the view taken by 
I 
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the Cnvr that the Objst iva Resolutioo. Article ZA and the R ' i i ~ l n  oft I 
Policy cannot provide 
nrike lhrm down. 

criterion validity of 

33. With lhe introduction of Apicle l4OA in the CCauliNlion. Ihc 
estrbliahmenl of a Iyrtem of Local Oovemmmt la no longer a Rinclple 
of Policy. The Constirution mandates that each Province shdl. by law. 

administrative d frn.lu1.l ~sponsibllity and m W t y  to the elm& 
reprrrntatiwr of the Loul Government. Pollowin8 this c m m d  ofthe 

establish a Lou1 Omcrnment Sy*m d devolve politiul. - 
Conati~tion. the Provincial Asrmbly of Punjab has m t e d  PL5A 
2013. h like nuamer the Raviixial As~mblies  of Baiochistm. KPK and , 
Siadh have .Iw ewcled thc Balochisun L o u t  Omnnmnt  Act. 2010, 
Khyber Pakh~nkhwa Local Govemmmt An,  2012 .od Sirdb Local 
Government Act. 2013. respectively. 

34. Section 72 of lhe PLOA 2013 I i N  the functions of the Union 
Councils. Sectim 76 .Id 77 list he h n c t i m  of the Dlsvlct Councils. 
'The functimu of the Munkipal Cornminus are listed in seetlon 81 and 
the functions of the Metropolitan ~d Municlml Comrationa are lined 
b aution 87. Section 65 provides that lhe P k i m i i  (iovemmrm m y  
also devolve one or more of its functioar to lhe Laai  Govnmrra.  
Section 148 provides thal ootwithdmding m y  specinc provision of the 
PLOA. the Local Govemmm( shall mlw arform the ftmc~ioru lined in 
lhe Eighth Schedule. This Scbeduk l i m  i s  mmy as 105 gemni p m  
of laell Governmcnls. Read in M expanaive -r thne funct iw can 
virmalljtrump the Rovinciai O m e m a t .  It m i d  be leA with linle to I 

I do except perhaps m -act legblation hmbcr bmzdmhg chne fmctbm. 
I This Court does IIM hvour an interpreution which wwid rrduee the role 
I of the Rovincid Government to that o f a  mere cipher. It would e a c h  a 
1 c w n e  which makes ~r t i c ic  137 of the ConRilutlon rcduxdmt br 

revetin8 the link between the extent of executive authority of a Fnw& 
m the matlen subject to iU le8isla(ivc authority. 

35. At the same time if Article 14OA is mc to be a &rely boilow 
conatilulional promise the Rovimial Go- is obliged to devolve. 
by law, reme political. administrative and f i m i a i  ~ ~ i h i l i t y  on iha 
Local Government. This much is beyond h b c .  lbir Cwt is m 
inclined m hold ih.1 Ankle 1404 la m e m i r  b futiiih .od iha I 
Rovlncid cXwmmmt continua to relais the i.m wide lesi;ia(in ad 
executive authority that it did before i u  inmion.  TI w a l l o n  Ia w k n  
t o  draw the ilne. 4 

36. Articles 137 md 14OA have to be read in b m n y .  Neilha 
overrides the other. Thae provisions provide a scheme fm r 
reprerentalive government and p.nicipatory democracy b lhe counlry., 1 

a. . 

I ""' -r ur.- . . 
-wlm Sup. N h .  I) 

'Ibn+ wide 1 IChmv 10 clublilh h a !  O W e ~ l l l  and UliCUl8le 1 

framcwmk r idin whicb the R o v h b l  C i m e m n t  mu* function. The 
authnlly wnklrpd oh Ule province and the ~sponribilitin devolved on 
I h e L o c l l O m ~ t f o m p u l o f a c n m n o a ~ b e d l c  7 h n c u e m c t o  
b e & r s ~ m p i . O I K ~ c ~ i l h e o c h n . ~ ~ ~  
oom. They Weave the coulWiooal hbric. 

\ 3W We ne alw acutely umriour of the f x t  that the olber three 
PIUVIDCU hwe aiw rmcled LDul Oovernment legidation. l k y  roo 
have limed ibe functlm of the ~d Oovenunctu b their mmetive 
s t a ~ t n .  Tbe four R a v h i a l  N N l a  miy mc be idcn1:cal but ue aimilar 

' in m y  mpstl. W olher three R o v i a b l  QovefnmcnU are MI 
A e d  in thia ur. Our iluemcution Of the C ~ ) m  Will bird 
p k e  ~ V I I E U  u well. we mi. thc ro ie .  decide thb cue on the 
-1 pnsible ~mund.  m h whkh ue an gmuutc m thia 
e o n m ~ m y  md be left m be decided in a c u e  where them ue 
d*ermlollire for the untmvcny. C o ~ l i . p l m i  cam, cva OIkWathmlIC. 
mu* be decided on the wmnm pouible gmunda. KCcPing these 
priaetp!n in Si@t We pmcrrd to CX& the N N W  d c0Mihlli0d 
pmvr~kiu. 

38. Section 87 of the PLUA 2013 l i ~  the functiau of the 
~ e v o p o i i u n  and ~unicipal  c n p o r a t i ~ ~ .  HI@ court b purgnpb 
86 of the judgment e x p d  the bericv ha1 this pmvisim clearly 
delilaled 'the devolved coreJ%nnio~ a d  r~pm1WIiNes @the Lad 
Covrmmenl RnbO '. 

39. mat there f i n c ~  clllmc be -stripped- (paragraph 78) and 
that the Pmvincid Goveramol ummt -r&e ow na~ rhol m e n e s  or 
miis bad'(p.ngraph 89) thew hmcliool. That iny iilcriemvx in &is. 
~polirial,  dninisrrmiw a d  flnondol I ~ O N  of the Laol Gowmrnm 
W e m ,  vcvld be w d r m ~ r m i c '  and once the derollbn bas taken 1 
r . ,  

Govmment or & a%er mhoriq. vl;hom rhere bet& my change In 
rhe irtfriom* desitn, tMc.+ a%w its p w r  mdn Artlrk I424 - would I' 
be inarmisdbie. 'h ihw buic core furrti~au rud with Artieie 140AI 
or  thc' Connim(ion.pmridc the 'Mc orrNtenure' (para~nph 76) and 
'bnrlc nnnm' (paragraph 89) of the total Goverrmrnt System. 1 

. , 
40. Thh ef(ec1ivei~me.m thal o w e  a Pmvhial Oovrmment has 

\ GnpflaJ # mNte dnolving certain basic  lions on the lael l  
, a o v d  it i m s  I l l  p e n  m Mmd he Roviacill law. Thne 

pmvisions become imurrnd.bbie. functkm c.Mol be &ridged or 
curlailed. T b q  can only be e x p a d d .  mM!Ntloarlly conferred 
ieglsiative authority of lhe R a r h i d  Assrmbly w Mild the law. wilh 
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regard to Local Government, can only be exercised to enhanceand not to 
curtajl the functions of the Local Government. I I 

41. This is an interpretation which we cannot endorse in bpite of the 
fact that we accept that the Local Government must have meaaingful 
powers under the PLGA 2013. We also find it difficult to accept the 
interpretation that once such powers or functions are conferred by a 
provincirl law. the Provincial Assembly is denuded of Ulc power to 
amend this law excep in a particular manner. It is impermissible to so 
curtail or limit the legislative authority of the Province in Loed 

The form of rhc resolution proposed to be placed before the 
House, irself conremplafes that legal and consrlrutlonal measures 
may be necessary to give ejpcf to the object sought to be 
achieved. It Is for this reason that a -firm assurance" is being 
sought from the assembly. No violation for any provision of rhe 
Constitution is, rherefoic. even contemplated. Such an assurance 
roo will be nothing more rhah a pious wish, for legollv if would 
not bind any future Parliament or present Par1iamtnt;for when 
the legislative measure or constirutional amendmen; Is brouxbr 
before a House, the House will be free to considerit unlnhiblred 
by any assumncc it may have given earlier. No LegisLuure can 
legally abrogate its sovereign right to le~islate or and when q 
legislative measure is brought before it in the light of its own 
provisions. The Lrgislarure cannor be bound by anv previous ' 

promise or assurance ro lmislate in a panicular manner. Such a 
promise or assurance will neither be le~ollv bindinx nor 
enforceable. (Emphasis Supplied). ,.. 

P 

42. It is well seuled ihat the legislature of today crnnoienact a law 

Lahore D r n ~ m n ~ ~ u ( h o r i ( y  v. hmu,TLwana 1763 
( M h  Saqib Nim. I )  

Government matters. Conslihrtions must be interpreted with an eye to the G 
future. These.are living documents. The future may throw up ismes ' 

which require legislative intervention. The functions and responsibilities 
of the Local and Provincial Governments may rquire 
articulation. This Court cannot today rule that irrespective 
circumstances, which may compel such modification or the 
realities of the day that may require a re-think. the Province would hav 
no legislative authority in the matter. 

or pass a resolution, which binds a successor legislature. Such a 
commitment mnde either through a resolution or legislation, whereby the 
powers of a future legislature to amend a law are abridged will not bind 
a successor Legishere or even the s a w  Legislature. This is black Ientr 

I 

44. Thc Interpretation of the High Cowl ihu orw the core functions 
have been devolved on the Loe.l Governnmt thne c m o t  be 'rolled, 
back' (in other word# Immded)r claaol. therefore, be susuincd. 

43. Such an interpretation would lead to difficulties in working of a 
republican government. It may give undemocratic resulu. A' politic& 

constitutional law. If any authority is required for this it can be found in 
Re: Special Reference under Anicle 187of the Inrerim Constirurlon of the .., 
Islamic Republic of  Pokistan by President Zulfikar Ali BhUIto; P D . 1 9 7 3  
SC 563 or 576 1: .g 

45. Such an amendment in tbc funelions or recponsibilltier can lake 
place by unending the PLGA 2013. This can also be done by enacting or 
amending other laws which have the effect of trimming Lhe PLGA 2013. 
To #late that while (he Provincial Legislature may take the former route 
it c m o t  uke the latter i1 to restrict the legidamre in the mode and 
manner of the exercise of lu  kgidative powm. This would result in 
defeating the subnuw. In the absence of a wnstilutional command to 
the contrary. a CouR clnool read such limitations into the exercise of 
legislative authority. 

p a w  in majority in a Provincial Assembly as well u Lbe Local Bodies 
when faced with imminent defeat in a forthcoming political election may 
&&he all_pofitical. dministrrtive and tinurial responsibility and 

' 

a.uthority tothe Local Government. ADother politiul p a y .  whkh wins 
the Proviklal electiow and fomu the RoviacM Government would be 
faced witb a s i h u h  wberc all - iu  pmnn have kcn devolved on the 

$6. The High Court, too. acknowledged that such provincial 
le~ialation cannot be immutable in all circumannces. In paragraphs 75, 
62 mi 88 of.thi impugned judgment. it was observed that the Provincial 
Govemmenl can perform the functions and exercise the authority 
devolved on the Local Government in three situstions: 

b 

! 

I. When the LoulGovemnknt lacked capacity or w u  ineffective; 

Local '3ovemmeot. It would be' le* with no politihl. Idmininrative or 
financial functions or rclponsibiliile#. lu rolewnrld have ken reduced 
tq thu  of a mere facilitator of the Local G o v e ~ t .  Yet. it would be 
&able to mend Ihe Local Government legillatlon. rcducins the powen 

. ofthe Local Government md conferring aulborlty on itself. The 
def* political party and the outgoing government would. thus, have 
denied it the fruits of i u  success in the pmvlncirl elections. It would 
ha* authority be it political, administrative or f m i . l  to run the 
ifl.in w the Provincial plane. 

11. When the fuaction waa d a nature which spilled over from the 
territory of one Local Government into that of another; and 

; Ill. When ccoeomiea of acale justified such intervention. 

47. That there may be other circumlanccs in which a Provincial 
Govenunent mav be compelled to act were not c o u n t e ~ e d  by the - Hrgh Court. . . . 1 

- ~. . . 1--- . - .  .. . ...,:~=,,$ .." ; <Y - , 
, 
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49. If this were so once the Province had exercised its legislative 

authority to ' devolve certain political. administrative or financial 
functions or authority on the Local Government its legislative and 
executive authority would be correspondingly abridged. If political. 
administrative and financial powers were devolved lo the fullest extent. 
the Province would be left with no legislative or executive authority. It 
would also lose the means to recoup such authority by legislation. This 
would mean that once a Provincial Legislature conferred the full panoply 
of political. administrative and financial responsibility on the Local 
Government, its own constitutional, legislative and executive authority 
would be taken over by that of the Local Government now and forever. 
The impractical resuhs that it may lead to and the constitutional 
principles against which such an interpretation runs have already been 
identified by us. 

50. The High Court was of the view that Articles 142 and 137 of ($e 
Constitution. being prefaced by the :words 'Subjecr lo rhe Consriturion' 
mean that the remainder of the Constitution had to be considered 
(paragraph 91). That these Articles would be subordinated to d l  those ' 
~rovisions which were not so prefaced. Article I40A. not being prefaced 

4P The High ~ o u d ,  therefore. interpreted even section 4(1) of \ 
PLGA 2013, which required the Local Government to 'function 
wirhin the Provinciol framework' and to 'faithfully observe rka 
Federal and Provincial laws' to mean that the Local Government could 
only be complemented by the framework of Provincial legislation. The . 

'', 

by such words. the legislative and executive constitutional authority a f  
the Province would be subject to the principles of Federalism. Objectives 
Resolution, Principles of Policy, Fundamental Rights. 9. 14. I7 and 25 

1 

and Article 140A of the Constitution. As a result no provincial or federal 
law could impede Local Government (paragraph 97). i 

Province, according to the impugned judgment had no authority lo 
impede. interfere or dilute the powers or the functions of the Local , i 
Government. These functions were to be exercised by the Local 
Government to the exclusion of the Provincial Government. 
(oaraeraphs 76, 79 and 89) 

us,, -,"IT -. =."I)...*... nrr- ..., .. -"- . .. 

(Mian Saqib Nisar. I) 

kilicle 98(2) to keep it consistent with provisions in the Constitution 
which bar jbrisdiction of Courts in certain rmtters." 
i 

P 
52. The words 'Subject ro the Constinulon' in Articles 142 and 137 

. , 
5 1. This interpretation gives too wide a scope to the words 'Subject 

ro the Consriturion'. ,In Muhammad Khan v. The Border allot me^ 
Commirtce; PLD 1965 SC 623 or 633 F. this Court held that the words 
"Subject to this Consriturion' in Article 98 (2) meant thal the jurisdiction 
provided for in Article 98(2) of the 1962 Constitution could be exercised 
except where the Constitution itself created a bar. For example, no writs 
could be issued to the President, the Governor or in relation to 
proceeding; in the Legislature on account of certain provisions in the 
Constitution. The words "Subject lo the Constitution" were inserted for , 

c-. 

of the Constitution simply mean that where (hc C0~tiNt i0t I  itself places 
a bar on the exercise of legislalive or executive authority by the Province 
~ c h  authority cannot be exercised in spite of iU eonferment by these 

L 

54. The Province ia under an obligation under Article 140A of the 
Constitution to establish, by law. a Local Government System and to 
devolve political. administrative and financial responsibility on the Local 
Govenumnt. Yet. in doing so it is not stripped hare of its executive and 
legislative authority under Articles I37 md 142 of the Constitution. The 
Provincial and the Loeal Governments are to act in a manner. which N 

complements one another. The Constitution, therefore, envisages a 
process of participatory democracy. where the two governments act in 
harmony with one another to develop the Rovince. The authority of 
neither destroys the other. Article 140A m o t  be used to make the 
provisions of Articles 137 and I42 either subordinate to it or otiose. One 
constitutional provision cannot, unless it is so specifically provided. lo - 

Articles. For Instmce, while the Province h a  exccullve authority under 
Article 137, this authority must be so exercised. so u to secure 
complisnce wlth federal laws, which apply id thal Provlnce 
[Article 148(1)]. It mult r l w  be so exercised w u not to Impede or 
vreiudice the execntive authority of the Federation [Article 149(1)1. 

I i i e w i s e ,  the legislative authority of the Rovlnce under Artlcle 142 of 
the Co~t i tu t ion can be w n f e m d  on the Qcderrtlon under Article 144. 
Further, neither the executive MI the legislalve authority of a Province 1 can be exercised in a rmnncr which vlolater Fundammu1 Righu. Any 
such e x e r d ~  would fall foul of Article 8 of the Conatltutlon. 

53. The words. 'Subject to  rhr Coturltiafon' do not, therefore. 
nuke Articles 137 or 142 #ubrenient to the renulnlng provisions of the 
Coptitution. All that these mean i8 that where the Constitution creates a 
spkcific bar to the exercise of such executive or legislative authorlty or 

-provide$ a different manner for such exercise then that authority must 
either nor be exercised at all or exercised in such manner as the 

M 

Constitution permits. It does not mean that the provision prefaced 
with such words is a subordinate constitutional provision. It also 
cannot mean thal once the Province has devolved certain powers on 
the Local Government. iU legislative and executive authority is effaced 
by thal of the Local Government. The said provisions are not 
dubordinate, but provisions. the exercise of authority under which, is 

. . untrammelid except where the Constitution itself creates a specific and 5 overriding bar. 
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overrldc amthcr m d  must be harmoniously contlrued together. ar 
rrpaledly held by lhir CouW.-- I 

I .  :In-h PLD I592 SC 393 
r .  616D; 

II .  Kahta  Fcu1.m v. Wall Muhornmad; PLD 1993 SC 901 or 91OA. 
911 E md 914 0: 

111. W r r v d d l n  v. Thr Starc 1593 SCMR 1718.u 1743 E. Fond G; 

IV. Al-Jehd r d r  v .  Ftdrmrion of Patirran; PID I996 SC 324 
cu 51s LLLL; 

V. P&l#ton L m r e n  Fomm v. Fcdernflon of Paklstm; P I D  1WJ 
SC7I9m 763 NandP: 

Vl. Rat0 Muhammad Aha1 v. Gowrnmer dP&- PLD 1996 SC 
91 m 97 A; 

VII. W h i a  M a h a  B a d  TaWaz Dclrrwr v. Federalon of Patlrrm; 
PLD 1998 SC I263 cu 1313 I. 1318 P. I357 Wmul I392 WW: 

Connirutinn I n  mrpcct o f  drrclopmcnt a f  a rords project by the Sras 
Goremmcnt I qucs!oan arose vhcthrr aftrr ihr ronstiluttonal mcndmcnl 
lhc Stale Oorr rnmnt  any longer has any role ,n tuch mntcr l  I n  Sorlrry 

55. The crellidn o f  8 Local CiOV~rnment System, m d  the sonferment 
upon B e  Locrl  Oovrmmml o f  ecnaln polltlcd. sdmlnlnrltlve and 
f i m e l a l  rnponslbllitics doen not deprive the Rovlncc or authority over 
It, c l l l r r n ~  m d  deny i t  dl role i n  the pro'mr, pmrpnlly and 
drvdopmcnt o f  the Provlncc. The erelllon o f  a Local Oovcmment 
System d a s  not spell the m d  o f  the R m i n c i l l  Government i n  the 
Rouince. To the contrary i t  strengthens the Rarincir l  Gavemmnt by 
c n t m h i n g  d c m r l e y  at grass rm! level. 

. 56. Thn even ancr the insenion o f  Aniclc 140A the Ravincial 
Oovcrnment would continue to have the aulhority to enact and amend 
SIaNtel. makc general or lpeirl laws with regard to Locrl O o v e r n m t  
and local authorilicr. cnlargc or diminish the aulharily of Locrl  
O o r c r n m t  and c i t e d  or a n a i l  municipal baundrrin. ' I t is power of 
amrndmns h u ,  hoxcvcr, lo  be infonmd by the f l c l  thnl if the 
Rorinci.1 Oovernment oversteps i l r  lcgidaivc or crceutive rvlhorily to 
make the h a 1  Garernment powerless such c i m i r r  would hll foul of 
Anlelc l40A o r the  Constilution. An ereelrive or r h i v e  crcrclse of 
such .uthority vould not be covntcnrneed by this Cmn.  I t  would be 

lor Prcscrwrio DTUvlmnnrnr amd puallly afUft. Ihdcmbd v. am 
OfAndhm Pmdcsh - AIR 1597Andhm Pmderh 381 cup.386, m m . S ,  6 
ond 7 It w n  held tb.1 the 'maerr rnmemnd in Scbcdde-xu thus 
conrlnvr la be o Sme rublm and rhr Scur'r aermiw paver 
belnr c o - m t ~ l v e  with rvbirnr d hlr!mlon does nor in mrv mmmrr ro 
our of I s  hands rxceM to the e m  under dr  lowr n d e  by the m. n 1s nowhere. h ~ r ,  rem in the I h d e M  MmlclwCr- 

p 

C o p m I a n  A a  rhm abll#culon~ for the connru~lon, molnrman>e, 
ol~emlon md lwmwmmrr of nnltr. brldxtr, rubmy$, rslvmr. 
cowr-ways or the Ilk# wried in the rrlf-#mmmm died  Mmldml - 
Copmrion wuld drnrde rhr Slnrr Cmernmmr of i n  pm*r ro c r m t  
mda ad nmrIIary j%dllr(rr for the Clv # t?ydmbd. '(Bmpbuln 
suwlka). ., 

s lmt down. 

57. I n  India t m  the Constirution was amended lo pmvidc for Local 
Government. Its powers were enumrritcd i n  the Twelfth Schedule to the 

58. mil nlil i r n m  the q u c d m  u to what is to be tkr cop o f  the 
polll lcll. admldnr8tIvc m d  f i x ~ I n 1 , ~ u U o r l y  to-be m r e m d  on .c 
~ a . 1  a m m u .  11 b o b v h ~  'bat  ~k m r m ~  or 111 mch 
lu thor ly  on B e  ' k11  (lovemr?t.al would ranp lM ly  efflec the 
Rmkr1.l Omemrant Wllbla 1 Awlnee sad would vb l l fe  Anlcks 137 
snd 142 of tho C a u t l ~ l o n .  On me ahn har;d,. n complltc failure to 
dcvoive m y  N C ~  ~ u l h n l t y  m l d  vlo111o Anicla 140A o r  the 
Cannla l lm.  11 B n f o r e  clrsr Bat  mw m m l n g b l  polltlcd. 
admlnlnptlve m d  flnlnelll ru tbr l$  mum be W l w d  on B e  Loc.1 
Oovcrmnenn. q e  c a l m  or suoh dcvolullon has lo be khrm nolhlns 
and evcrylhlnt. The C m t i ~ t l b n  rrmcrl m l d  have dutrmlned the 
r c o p  of  Nch d c ~ o l u t i m  by enumrlting Local Oavcmmmt powerr 
within Ihc ~ m l d t i o n  ?Ldf. Fhey chore, however. rm to do lo. 

59. T l  anir l lon by lhc ~onrt i tut ion m a k m  lo  specifically 
m u m m t c  meh pol',ers v a  delbcnte. Thcy lm the uope ar such 
powers to be determined by czch Pmvincr in r c o r d a m  with the 
prevailing ~ i reumstanm and political r n l i t i a  of Be day. 'Itey 
scknowledged Bat the p m n s  mSI be inttlatd. yet w m  r o m i 6 w , o f  
lhc fsct that i t  has to be indual .  Am Local Oov rmmnr  evolve, marc 
and mom powers wovld have to b. devolved. R m m  w u  left for political 
cxpr imnnt ion,  c m t l m l l o m l  dInl@e md glee. Instead o f  
enumnt ing Loc l l  O w c m m n t  powen the ConniMion m k r n  I e I l  lhcsc 
to be worked out i n  h m m n y  bmcm the Rovhcial and h a 1  
G o v e m n t .  Why? k m l e  they w r e  mnrc inu  Bat political p m m e  
are e~~ lu l i ona ry  in nature. lmt imt iml  take me4 o m  lime. Thcy draw 
s tmg ih  from m t i n u a u  coMiNlion.l d is loye bmcm the people 
m d  their elected r rpnmta l i ve l .  lmplleit in this w u  also the recognition 
that the lmp~.ltlon or I n d y - m d r  model rmm B e  top onen prove 
dyrhct ional.  I t  retards mthcr than .mler.te. politic.1 eonwnmr.. 
Much more rtablc is 1 model, whkh develops mner m w l l  give and take 
mcr t i m .  Thc pm8m.s of law. the developmeat o f  political proccsscr. - 

Q 
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A 
63. That Section 46 of the LDA Act. 1975 by giving overridlag 

effect to its provisions is capable of being construed in a m n e r  which 
makes it a statute which can override Local Government authoritpunder 
PLGA 2013. If full sway is to be given to the authority of LDA under 
the LDA Act. 1975 it may indeed erode Local Government authority 
within Uie Lahore Division. The High Coun believed it would indeed do 
so. It, therefore, used Article 140A as a criteria for wnstiNtional 
validity and by invoking Fundamental Rights. 9. 14. 17 md 25 struck 
down sections 6. 13. 13A, 14. 15, 16. 18. 20, 23, 24. 28. 34A, 34B, 35, 
38 and 46 of the LDA Act. 1975. (paragraph 91) 

an'l the growth of-institutions is often like the progress of a mountaineer: 
two steps forward, one step back. It may appear to be slow but patience 
is rewarded with stability. 

60. Judges should be wary of rushing in where Constitution makers 
hesitated to tread. The line will emerge gradually with time. It will be', 
made apparent by a constant process of give md take at various levels 
between the two elected government and between the e l ~ t r d  
represenlativea and their constiNents. A judge nude clear bright lined 
divider would have the advmtage of certainty. 41 the same time It would 
suffer from the limitations of having by-passed the polillcal proce18es 
and having not been tested in the crucible of time. It would be brittle md 
lack flexibility. It would freeze political debate. It would r e m d  the 
growth of politics and che evolution of the republic. That is inevitrble 
when unelected judges take over the policing of llnes which ue better 

- .  -- . - -.. 
20151 -.Lahore Development Authority v. lrrlrana '1 iv:anz 1769 

(Mian Saqib Nisar. I) 
n 

i .  
' 1 

., 

I 

i '  ' ,, - 
f 

' '64. The power to strike down or declare a legislative enacunent - 
void, however. has to be exercised wlth a great deal of care md caution. 
The Coum are one of the threc coordinate instiNlions of the Slate and 
d,an only perform this solemn obligation in the exercise of their duty to 
uphold the CorutiNtion. This power b exercised not because the 

:judiciary is an instimllon superior to the legislature m che e x ~ u t l v e  but 
because it is bound by iu oath to uphold, preurve md protect the 
Conmitutlon. 11 must enforce the ConrtiNtion M the Supreme Law but 
thls duty must be performed with due care md caution UUJ only when 
there Is no other .Iternative. 

manned by the people and thelr elected represent.lives. 
I 

61. The High Court has acted on the assumpllon that the Provlncial 

nascent Local Government. therefore, needs protection from the 

I Government and the Provlncial Assembly have operated and will , 
inevitably operate in a manner injurious to Local Government. That a i 

Provincial Government ogre. Such paternalism may no doubt provide 1 
some protcction to Local Government but at the same time it would also i retard the political professes that strengthen and promote stability in new r 

institutions. This Court would much prefer a solution which 
constitutional dialogue and political professes to evolve the 
devolution that would lead to the development of stable and 
efficient instiaiions over a period of time. . . - 

62. There is no doubt that. as correctly noted by the High Court. the ! 
amendments made in the LDA Act. 1975 give LDA the authority to act. $ 
to undertake projects and to carry out work, which under the PLGA 4 

2013 is within the Local Government domain. The functions 'of the '1 
Municipal Corporations under section 87 of PLGA 2013 and that of ihe f 
LDA under the LDA Act 1975 overlav. 

65. Cooley in his "Treatise on C ~ n l t l N l l ~ n l l  Limitatioru". Pages - 
159 to 186. H.M. Seerval In 'Constitutional h w  of ladla', Volume I. 
Pages 260 to 262. the late Mr. A.K. Brohi in 'Pundamentrl Law of 
Pakistm". Pages 562 to 592. Mr. lustlcc Pazal Karim In 'Illdicial 
Review of Public Actiom' Volume I, Pagel 488 to 492 state the rules 
which must be applled in discharging this solemn duty lo declue laws 
unconstitutional. These can be summarlzcd M follows:-- 

I 
I 

I. There is a prerumption in favour of conrtltutlonallty a d  a law 
must not be declared ~NConstiNtional unless the 8taNtC is placed 
next to the ConstiNtion m d  no way can be found in reconciling 
the two; 1 

11. Where more than one interpretation is possible, one of which 
, ' would make h e  law valid and the other void, the CourI must 

- prefer h e  interpretation which favours validity; 

IV. If a case can be decided on.other or narrower grounds, the Court 
will abstain from deciding the constitutional question; Is 1 

1 - - 
Ill. ~..slatute must never be declared unconstitutional unless its 

invalidity is beyond reasonable doubt. A reasonable doubt must 
' bi resolved in favour of the statute being valid; , . 

V. The Court will not decide a larger constitutional question than is1 1 

I 
I 

necessary for the determination of the case; I I 
VI. The Court will not declare a BtaNte unconstitutional on the 

ground that it violates the spirit of the Constitution unless it also 
violates the letter of the Constitution; I 

V11. The Court is not coticerned with the wisdom or p~dCnCe of the 
legislation but only with i(s constitutionality; I 1 

VIII. The Coun will not strike down slatutes on principles of 
republicau or democratic government unless those principles are 
placed beyond legislative encroachment by the Constitution; 
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IX. Malr fldes will aoc be attributed lo the Lcglslaue. ) 
66. These principles h v c  ken repeatedly artkulated by this 

, CCUrtT.- 

I. Province o f E M  Paklsran v. Slmjul HM P m r Q  P W  1966 SC. 
854 ar 954 

; 11. Mehnen Zrrlbun Nlra v. lnnd Comdulonrr; PID 1975 SC 397 
5 433 1 

IN. Kanerr F m l m  v. Wall Muhumad; PID 1993 SC 901 5 915 I 
I 
, IV. Mulrillne As~oclarer v. Aldrrhlr C m I e r ;  1593 SCMR 362 

a1 381 

$ V. Ellahl Corm Mlllr Umhed v. F&rmta O t P a w n ~ ;  P W  I997 
SC 582 a# 676 

M. Dr. Tad ' V. SCMR 1956 
r a1 1999-1%Q 

I ~ ~ A , ~ A ~ o ~ ~ . ~ M ~ A ~ ( c P u ) ~ o o ~ s c ~  - I m511 

r 
pmvisim o a t  IO lanr FtmdmnaUI ilighu lad n l  why the lwo 
c.nrm be rrmnclted. 

68. Afliclc 17 (Reedom of Auoclatla!) is discussed In Plngrrphs 
85. 91 .od % of tlr Judgmmt. 'lbls fiat. h lo obrewed would be 
rmdmd mmin#lco If the elmed pollllcal pm in tbc Local 
Oovmumt  Spm II cat allowed (o tumtlon in lhe dcwlved polhkll. 
adndnirunlvc lad n n ~ ~ l d  lpse lad mc cltlzm 1s nn @tied lo 
panicipar in this poil~lul spm. It Is lMbn o b m e d  In Rralnpb 85 
of the impugned judprrat that when tbc dnolved pwc?s of the Local 

WII. ~ I r a n  ~ t n ~ i r n  IIM ., v. c w  m r A W  0, w r r m ;  1 ' 70. ?$ere 1s M ~iecusslon a! why liven the nlza of ttle populat~on 
I PLD 2 ~ 2  sc 994 5 1010.1031. 1032 the capanre o f k  L*. the M N ~  and comp~ex~ty ofthe p r o b ~ m  and 

the meds Of a N g a  clq, t.hore CalInOI be dealt wllh a d  11s 8r0Wlh a d  
t IX. Paklsran h m c r r  Forum v. Flclrmtlon of P d l s r a ~  P W  2WJ .derclopmetn promofed In a m u w r  dlffe~mt from olhb pins  of the 

SC 719 5 767 V. 77.4 CC & DD, 774 EE Pimince. A g o m n d p l  mun mt be compelled to follow a c&kic cutler 
X. Messrs Mmer  Fwrn PM.J Lad. v. Oovemmmr of Pdistan. approteh or else to suffer Judicial condenm~lm. All differace ia not 1 2305 PTD 15375 I J d F  discri@natim. Suqb s ci.astfknim is not pr rc u m u a r b l e .  

i XI. Warm P o w  v. Fedemrion o f  P d l n a ~ ;  P w  2aM sc 697 7i. This Court hss on m n l  m u i o n s  held hat whm the statute 

or Pam. 40. p. 727 11 .WI ex facir t r p l p m t  1.3 ~ t m d a m u l  Rights h t  is c~pable of k ing  
M adminislered it cmmot be muck down llnlns the party c b i l e ~ i n g  it 

HI. Fcdemlon of Pakirrmr v. Haii Muhammad Sadie p w  2 ~ 7  sc. c m  provc that it has bem rsnully so sdmidalcrrd: 
133 or 160 L. 168 V 

I; Fnlrmtlon of Patirrmr v.  Sh& All Mlan; PW 1999 SC 1026 
XIII. Dr. M o k h l r  Hwsan and orhers v. Fedemion of pailsran md a1 1,358 Z 

~ ; P L O Z ( M O S C 2 6 5 a r 3 4 9 G &  H 
11. Benotir Bhwo v. Federnion of Paklsran; 1991 MLD 2622 

HV. I U k l  Zafar J h a ~ m  v. Fedemrion of Pailsran; 2013 SCMR 1337 m 263639 D: . . ar I3791 

! 111. h r  and Wen 9-hip v. Patlrran; PLD 1958 SC4I 5 SOB; 

e 

67. The High Court discussed Aniclcr 9 (Right to life) 
I4 (Diyity of man) In Paragraphs 24. 25. 91 lad % of tbc 

. j u d ~ m n l .  Howevk, in the judgment t h m  is a. d i n u r i m  a! 
how these rights are violated by the provisions of the LDA ACI. 1915 

(i(mmmnl uc abridged. dllacd or impdcd by h e  R o v h i a l  
(lov~mnm it OK- WM~U~IUIW p m r i ~ i ~ n ~  ~ f p o w ~ u l  lad S O C I ~ ~  

j w t k  besidea ~ n w  ~ l g h u ,  9. 14. 17 and ld. *re is. 
h-. m dirwsiun o. why oac a mom of the provlslm which 
have been Nuck dmn mcmub u p  Unr. M t m m c a l  r i~hu.  Thew is 
dw m d l run lm on why Lbm hndrmcnUI fi@u c m  be exnciKd 
o. m t  ~IIWM k ~ l ~ t l v a  p & h .  

69. Anlck 23 ( W I Q )  hu tawW (plfaBNpbs XI. 91 lad 
% of the Jud#mmtYm the around that iho resldmu of Lahofe ua dmled 
the rlnht (o a danamlc pmeeJkhlle ucu m i d o  the JaflSdkUon Of 
~ .hare tbe  ~aerl (krrtmasa hu full n a y .  

IV. Jibrndra Klshore Achhama Chowdhn v. 7he Pmvlnce o f  E m  

T 
p&pJPW 1 9 5 7 S C 9 5 3 3 C  

i 72. This the p t l t i m n  b e e  the High Couri wILI not nt.biiah.lv 

+ 

which have been nmk d m .  No attempt hu be- e m pot thne 
'! - . . 
l lQ. 

1o1. 4 .. . . - 
, ,  .-. 



;he mblic intcmt while c~nstanllv drawinn m i d m  fmm Iheiroviriaul 

And indnd the High Coun did not so find. mere wn.  therefore, no 
basis to strike down thc provlaions ofthe LDA Act. 1975. 

,.7& As the leal for striking down atatuar is not mn the provisimr of 
b e  L ~ A  Act. 1975 could not bavc been s t m k  down by Un Hi@ Couq. 
At the i m  t i m .  this Coun'is mindful of the fact that if the provialom' 
of h i  LDA Act. 1975 are interpreted a1 giving the LDA authority to 
overlap md  mnrrlde lhe Lncd Govemmnt a d  Senloll 46 is given full 
sway. it would rnuil  in a L a s i  O o v e m n t  that h devoid of 111 

'authority be it politicd, rdmlnlsanlve or flrl.o~W. 

74. The solution, therefore, l i n  In readin( the pmvlslonr of the two 
statutes b harmony. n e  LDA Act. 1975 h to be rquded u an 
ensbiin# sulute. It dlows LDA lo act In Ncprl of md lo m m p l m l  
the L a a l  Onvernmrnt in the eacrclso of b fanctlms md 
resporuLilities. Where the Lacs1 (iovemmmt h m h l e  lo n k e a w  of 
a lack of resources or cap.cily, or wbere the p m j a  is of such a rumre 
that it spills over fmm the territory of o m  L a a l  G o v c n n m  lo mmbm 
or where tbe s i n  of the R o j r l  is beyond UK IlllU16Y ~ t p c h y  of thc 
Local Government to eaeiute: the LDA cm step in and work with the 
Locsl Government. Ecommies of ieale. spillwen md effcctivrms sri 
merely illuslrrllvc of the siluallo~u. in which the LDA can rt in the 
errrcinc of iu  functions to u n y  out developmnul and eher  work and 
pcrfonn its s l s ~ t o r y  functioas. These are not rrhaunivc. Life id time 
may throw up other aiaations and create c i r n m n m n  vhich m y  
wsrrml LDA action to be taken in wnaullation with UH Local 
Government within the purview of PLGA. 2013. Closing the ealcgorio 
todry will freeze grow& md retard progress. 

75. Likewise the Provincial Government. in the eacrciae of its 
legislative md erccvtlve authority can ald snd support the Local 
Government. The Provinciil Government is also n n  pmvmled fmm 
taking the inilialive for the growth and dcvciopmat of the pople and 
the Province in the exercise of it8 legislative and cxccaiic aulhority. 
Thc crcrciac of such authority must, however, be in the public interest. 
It should encourage institutional 8rowlh and h m n y .  It must be in 
consultation md with IIW participatidn of thc ~ a a i  ~ovcmment. TO 
complement is not to like over. 

76. We are conscious that at times a Lan l  Govemnrnt la, may 
decline conscnt for crtranmur reasoni. W%cre such c ~ ~ l c n t  is 
... rcaronably withheld or qmied for considerations ehcr than h $c 
nvblic inlemt the Provincial Government would be at libem lo lcf in1 

a i  &e PLGA 2013 as for the ti& being inUforce. I& the 'mns  loo 
can step m and interfere with such s failure 10 grmt consmt. I 

V 

w 

X 

-~ -~ - ~ - ~ ~ 

repnitory of d l  lqir lnlw a d  n m t i v e  sulbority in UH Province, mwt 
take thc iniliuivc. It g therefore. for thc Provincial Govrmmnl to 
work ~ o n s t ~ t l y  md t h in s ly  to hifill the d a t e  of Article 140.4 lad I 

MlSj I a h c  D c v t l m  AvUmily v. i m r w  Tiwuu . 1773 
(Mim Sq ib  Niur, 0 

'7,. Ykwcd in t k r  li&l ibc LDA Act. 1975 and the icgidaiiw a0d . 
exccutlve ,, aahority ,$ . Un Fnwinec. ue m incombtent with 
Ankle 14CA 61 Ur C . d l m i m .  cresle a framwmk whcrc the 
Provincid 'ind Local ' ( i o v m t s  md aulhoritka of the. Pmvincial 
-1 wed  m & r  in thc p b l k  lmeml. 4 

70; That belng IO &t should oor rmte of ~ec t i&  46 of the LDA 
An. 1975 wnich givu iu  pmviriau wedd ing  effect. Iquse  u I tool 
to dmolish the PLOA warid be repugnant lo Article 140A; To itrike it 
dam w,mld m m  ihi( m. uhm Lbc pmvisioru of the LDA Act 
confliq bilh pmririi of Mbn nUluln k w u l d  wc override thou. 
m a t  & be thc ie~islstive intal. We m of the view d1l section 46 
would a b l y  &ly in 5~ event of a conflict or  kmui l tcacy  W w m  iU 
provirimi and ihat of olbn statulu. Il.warld lure m ipplic~tkm 1nd Y 
c.mM be used to d r  the LDA A n  to Mbmise  Mali P M A  Mi3 whm 
~h1.0liive fmoal a policy yaudr am Onavailable. When 
h a d m i y  cOmMd, u IWd above, there h m conflict between the 
provinio~, of the PLOA 2013 md ibc LDA Act 1975. 

79: The mulm m ns m#I# mlcm qnam p e r m  spplics. An 
int-tion thn vsl ihtn mmeigbn one iml ida tn .  *rmdJ2 
by Cudom I dbeit in d i ~ t  in Panam RMninx Cwrrtmn v.-'Rmn 293 
U.S. 388, 439 11935) 'Men a nmmc Is masonab@ ~ ~ c r p r i b l e  ofm 
Inrerpnrmlms, by one a c h  Ir is m c a r t l ~ m r a f  ond by rhe mher 
Wid.  thc coun pnfrn  rhe mewlng rhm p m e m r  lo the meanin8 lhm 
draroys'. Antonin Scdir a d  Bryan G 1 r m  in their trcrtiae. Reading 
Law: The intesprelatlon ~f t c g d  Tern at p a p  66 crate: - 7 % ~  
prr rmpt im of mlldiq dir/ovo~n i m e r p m m i ~ ~  rhm v w l d  nullifi the 
p d s l o n  or rhc enrlreJi~~mmnu.. Senim 46, thcrcfop;,nud KH be 
nruck d m .  It is imnpmM ai bd-ga pmvision which don not trump 
or dnvlly or  abridge my pmvbio. of thc PMA.  '2013. -Rend. thus it 
don noc offend Anicle 140A md need not be n n r k  down. 

80. 11 will s iw 001 bc appmprirte to ennmcnlc the minimum or 
~ ~ i I t ? I r n  polllkd. mlminimative md (iruncid povm which V a l  be 
cc?fmed upon the Lad Oovrmrrnr lo lltisfy the nundate Of 
Article 140A of Un Comihltion. Thrr haw m be worked ou( by the 
Lad .dd Rovitr id aovcrmnnu ia a mMiNt iau l  dWoguc wn t i m .  
n c  coif. n wUI :md Un waml will be idenlifled as the 
politicd p 5 o ~ n s ~ ~ m t &  ind demosncy t8kn mo~. It unnM be done 
w h a l n ~ l c  and h m  md mr. In this the Rmincid Oovemmnt. #I the 

A 
A 

B 
B 
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could not c a w  out development works. It is settled law that the law D 
81. Where this mandate is Bbdicated or exceeded the courts will step abhors a vacuum:-- . - ID 

in Q would. however, be imprudent to provide here an exhaustive 
fa,/ ~ g u e  of the dos and don'ts. It  would freeze both the provincial and I. Ghazala Tar& v. Federation of Pakistan; 2005 PLC (c.s.) i71 
Local Governments in airtigh; compartments. The ship of state and at 273.4 P 

government, like life and law, does not sail smoothly in watertight 
compartments. As observed by Holmes J in Bain Peanut Co. v Pinson 

11. ' k f d r  and another v. Iior Hussain and others; 2007 SCMR 
' 533 at 536A . 

282 U.S. 499, 501 (1931): 'we m w r  remember that the machinety of 
Government would not work if it were not allowed a lirrle play in its . 111.. Air L W u e  of PIAC Emulayees v. Federation of Pakisron; 2011 
joints'. Or as he wrote in his book The Common Law at page 1: 'The SCMR I Z 4  at 1279 Q 
law embodies the story of a nation's development through many centuries 1". SoIfmz Saleem v. Fefkration of Pakistan and others; p u  2014 ' 
and it cannot be dealt with as if it contained only the axioms and SC232atZ35 B &  C 
corollaries of a book of mathematics ... Life is painting a picture; not 

' 

' 83. There was. and at the moment is, a political vacuum due to the 
absence of elected Local Government. The High Court itself 

,85; -The goVcRuneat does not have pn absolute discretion in the 

acknowledged that this was so and allowed the LDA to continue withday 
matter:'Por as.Douglu I wrote in ~ e w  York v U.S. 342 U.S. 882, 884, 

to day repair and maintenance work and complete all pending 
'Absolute ' discretion like coiruption the beginning of the 

projects (paragraph 100). The High Court also acknowledged that 
md of libey'. Even when -legislative bodies confer -discretion on 

the Project too was pending and 'was stopped through an interim 
repllaton without meaningful d a d s  it is Ih duty 01 on 

order" (paragraph 100 A). Yet, the High Court ruled that the Project 
whom such d i~rc t ion  bas been'confened to structure it. They must 

had. 'not commenced" (paragraph 100) and, therefore, struck it down 85 
develop standards to. regulate it. They should confine their discretion 

unconstitutional. No reasons were given for treating this Project . ' 
through. principle* and rules. This bas been the consisient view of 

I..this:,@O~rt: Chairman RTA v. Pak Muual Imuronce CO. PLD 1991 
differently from all other pending projects. Further, the,Court gave no . .  4 S g 4 a t 2 6 .  - - 
reason why there being a vacuum.' LDA andlor Provincial Government . . ,. -. . . . 

doing a sum'. It would also tie down the judges in future to this It was, therefore, not at all necessary to either strike down laws 
catalogue which in the facts of the case before them may prove to be or interfere with the Project. 
non-exhaustive or inaccurate. Like Stewart J in Jacobellis v Ohio 378 , 
(I. s 184, 197 (1 964) 1 too 'shall not today attempt funher to define the 

' 84. Although counsel for both sides ~bmit red  that the real i m e  in 
kind of materials I understand to be embraced within that shorf-hand thc w e  wrr  coi8tituti0nil .nd the dircusrion on the procerl followed by 
description and perhaps I could never succeed in intelligib7y doing SO. the ~ g ~ l a &  was prhapr unnecessary; yet they ot the spme time spent 
~ u t  I know it when I see it ...' It is best in such situations to move co~iderable time on the issue. We, therefore, feel it necessary to discuss 
forward with caution so that our judgments prove to be stepping stones 1 this aspect of the case too dbek briefly. 
towards a democratic future and not fetter US to the past. 85. Even Mr. Salman Akrm Raja. Advocate Supreme Court 

82. The High Court has also ignored a number of realities 0 dislssociated himself from the findings of the High Court on regulatory 
day. Elections to Local Government in the Province have not taken ~$htn. Indeed he was right in doing so.,The doctrine applies where a 
as yet, mere is no conflict at b e  moment between Local and Prov atamtory body let lo regulate a group is then -ed by the persons 

authorities. [)evelopmental work, even if it fell within the domain horn that group lo defeat regulation. It would not apply where the 

Local Government, could not have been abandoned and all p regulated includes the wvernment because inevitably appointments to 

brought to a standstill simply because the Local Government such regulatory bodies have to be made by Lbe govnnment. That does 
exist. Even if these functions could be assumed to be within not mean that the government can defeat the legislalive intent by 
exclusive donrain of the Local Government and could only be exerci not appointing p n o n s  lo such bodies or by makini appointments 

by it to the exclusion of everyone else. even then, given the reality of of such pemOM who will act but only under i u  dictation. The power to 

day, the Provincial Government could not be taken to task for Car 
appoint has to be exercised in a fair manner and the exercise of 

out development work. authority by the appointee has to be transparent. in the public interest 
1 and no9 arbitrary. 

. 
E 
E 



90. Further and more important is the fact that the impugmd 
judgment has not recorded any objection to the EIA on its mcrits, wr 
have the respondents highlighted any objection that has remained 
unattended and yet is fatal to the EIA. Moreover. the statute provides an 
appeal to an Environmental Tribunal presided over by a retired judge of 
the High Court and a second appeal to a Division Bench of the High 
Court itself. Neither of these remedies have been availed by the 
objecting respondents. We cannot strike down the EIA upon a mere 

20151 M o r e  Development Authority v. Inuana 1 awana L I I ~  

(Mian Saqib Ni, I) 

i 
I 
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1 

9 1 .  This should,not, however, be construed as an endorsement of the .;. 
failure by the Punjab Government lo conslimte Advisory Committees 1 

under PEPA. The failure to do so immediately would be a violation of a 
slatutory duly and provide grounds for striking down an EIA. Such 
committees m u s t k  constituted immediately and in any event no later ? 

concluding that no good reasons exist. That would render the G 
administrative or regulatory order void. IG 

9 .  We now turn to one peripheral and one consequential matter. 
W i l e  accepting the writ petitions the learned judges of the High Court 
m d e  a nlur.br of disparaging remarks about a learned senior counsel. 
Such remarks undoubtedly cause reputational damage. The temptation to 
go down thls road must be avoided except in the rarest of rare caaes. 
And even then the reasons for making such remarks must be carefully 
and clearly stated. In this case the Yemarks have been made without a 

presumption or apprehension. j 

than 45 days. Further, in the exercise of its authority the EPA has to act 
in a fair, non-arbitrary and non-discriminatory manner. It must not,act 
under the dictation of the Punjab Government. It must act fairly and free 
from governmental influence. 11 must also recordcogent reasons for W:.h 
granting and refusing an EIA. The duty to record reasons is mandatory. 
Where no reasons are recorded the courts would be justified in 

word of explanation about what occasioned there. All the l e a d  couruel 
foe the remondcnta chose not to defend the remark at all. We direct that I 

G 
(i ;,. 
, '  1 

UKse rem&ka contained in paragraphs 10. 21 md 22 of the judgment be1 
6xpunged. - 

i 

93. Having dealt wkh the peripheral now to the consequential 
nutter. A: we BIV partly allowing the8e appeals. allowing the Project to 
be completed .nd upholding the EIA. the directions issued in 
parlnlaph IWA of ffie judgment against various nfiiciats have lo be . 
vacaicd. 

94. These arc the reasons for partly allowing these appeals by our 
short order. The short order reproduced below is to be read with these 
detailed reasons:-- 

(i) Elected Local Governments are presently not in existence in the 
Province of Punjab. The hovincial Government through its 
agencies is performing their duties md functions. The disputed 
Signal F m  Corridor Project was conceived by an agency of the 
Provincirl Govemmcnt. LDA. in the year 2014 and included in 
its budget allocation for 201415. Construction of the project 
was awarded lo tile Contractor on 19-2-2015, who had already 

, undertaken construction in the value of Rs.60 million before the 
interim restraint order waa issued bv the learned Hinh Court on - . 6-3-20:s. In .  the vacuum resulting from the absence of an 
eleiled Lahore Metropolitan Corporation, the initiation, 
approval and execution of the dlsputed Signal Free Corridor 
project by the Provincial Government through its agency. LDA, 
is held to be valid. The said project may accbrdingly be 
completed subject tb pr~vision of additional facilities for 
pedesuims. inter olio, including road crossing and passes at 
intervals of one-kilometre or less along the project road 
distance. 

(ii) Subject. inler olio. to the criteria of spill over. economies of 
scale, effectiveness as shall be determined in the detailed reasons I 

1776 SUPREME COURT MONTHLY REVIEW [Vol. XLVIll ! 
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, ' 
88. In spite of the fact that we were not inclined to strike down the , 

statutory provisions and our reading of the Constitution is very diflerent ' 
t 

from that of the High Court we hesitated before taking a different view , f 
from the High Court on these aspects of the case. We would have struck ' ' 

down the EIA for these reasons but eventually decided against it. 

87. This was clearly not done in the present case. Further. 
$6 'tion J(6) of the Punjab Environmental Protection Act, 1997 
imposed a mandatory duly on the Provincial Government to constitute 

I Advisory Committees under the said Act. This Committee is meant to 
assist the Environmental Prolection Agency in evaluating the 
environmental impact bf projects under consideration. The failure by the 
Provincial Government to constitute the said Committee violated its 

: statutory duty. 

: 

1 
i 

1 

89. We decided so because in our view as per entry at Serial Na.2 
of Part-D of Schedule-Il of the Pakistan Environmental Protection 
Agency (Review of IEE and EIA) Regulations. 2000 projecls for 
rebuilding or  reconstruction of existing roads do not require m EIA. The 

changes in'. Meaning of reconstruct includes '10 rcmodcl ~ d / o r  lo 
meaning of rebuild includes 'I0 makc imponanl improvcmcnls or 

make changes so  as lo moke ir work more cIfccrively'. The Project. 
therefore. did not require EIA approval. 

F 

I 
i 
I 

{ 
I 



'.",a, n.n.-. ..v.-.-,-. ...-..--.--. -. - - 1 , matter of Annlication bv Muhammad Shafi (Jawwad S. Khawaja, I) .. . .rr.... ~~.~~ -, 
by the Court, any new project falling within the 
Lahore Metropolitan Corporation for approval or executio" appeal and further remedks o n  the merits of the EIA appmval I 
not be undertaken by the Provincial Government or its available under the Pakistan Environmental Protection Act. 

' 
without prior consultation and consent. unless withheld 1997, have not been avaiied by the objecting respondents. The 

EIA c 8 n o t  be struck down upon presumption or  merep. justified reasons. as the case may be, of the elected 
MetroPolitan Corporation in respect of such project. apprehension. 

(iii) Article 140A of the Constitution of Islamic Republic of ~ a k 6 t m  
casts a mandatory obligation on the Provinces to establish Local 
Governments possessing meaningful authority and responsibility 
in the political arena, administrative and financial matters. 11 is 
the duty of a Province through the Provincial Goverrlment and 
the Provincial Assembly to purposefully empower Local 
Governments in the Province so as to comply with their 
mandatory obligation under Article 140A of the Constitution. 

(v) Section 5(6)  of the Punjab Environmental Protection Act. 1997 I 
1 imposes a mandatory duty on the Provincial Government to 

constitute Advisory Committee under the said Act: f i i r  
Corm~littee is meant to assist the Environmental Protection i 

(IV) In the present case, the powers in relation to master plan and 
spatial planning historically belonging to Lahore Meuopol iw 
Corporation have been superimposed with similar functioru 
vestiqg in LDA under Provincial law. T o  the extent of conflict 
in the exercise of their respective powers m d  function: by the 
two bodies or on account of legal provlsions having overriding 
effect. Article 140A of the Constitution confers primacy upon 
the authority vesting in an elected Local Government over (he 
powers conferred by law on the Provincial Government or  an 
agency thereof. Notwithstanding the above. the Provincial 
Government is in any case under a duty to establlsb harmoniou: 
working relationship with m elected Local G o v e r m n t  wbereln 
respect is accorded to the vlews and decisions of the latter. 
Accordingly, ~ect ion 46 of the Lahore Development Authority 
Act, 1975, purporting to override conflicting action taken by an 
elected Local Government, is held to be against the scheme ~f 
the Constitution and should either be read down or declared 

Agency in evaluating the environmental impact of projects under 
consideration. The failure by the Provincial Government to 
constitute the said Committee violates its statutory duty. 
However, in the present case the impugned judgment h a s  not 
attended any objection to the EIA on its merits, nor have the 
respondents highlighted any objection that has remained 
unattended and ye! is fatal to the EIA. Moreover. the right of 

/ 
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(vi) It is improper -that disparaging references are made in the 
i m p u p 4  ludgment to a learned senior counsel. who bad 
objected to the composition of the Bench. Contents of 
paragraph: IO(d). 21 and 22 in the impugned judgment 
containing such remarks are accordingly expunged. Equally. the 

' academic expositions on the concepts of subsidiarity and 
- federalism within the federating units, in the present case a 

Prodnce, cannot be made grounds by the impugned judgment 
for atriking down statutory law. The only touchstone for this 
purpose is conflict of statutory law wlth the proviaions of the 
CoMUtuUon. Conseqqently, the said grounds adopted by the 
Impugned judgment are rejected. 

uhro vires as determined in the detailed judgment. 
1 

*; 

- 
(vii) The action proposed in the impugned judgment lo be Uken 

against the official: of the LDA or m y  other person a1 
' envisaged by paragraph IOOA thereof is also set aside. 

Order accordingly. 
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Constitution of Pakistan- 

--&. JM(3)--Criminal Procedure Code (V  of 1898). S. 154-Suo 
motu c u r  befor8 the Supreme Court-FIR, registration of-Alleged 
rficrwchnmt on Jarert land by a privote property developer--Beating 
up and unlawful detention of employees of Forest deparlmrnt-Chief 
Conrervator of Forertr had written a letter to the concerned DepuU 
lnrpettor General of Police, reeking registration of criminal cast 
against the Junctionarirs oJ a privote properly drveloper and a 


