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FAISAL ARAB, J.- Under Article 8 of the Bilateral Free 

Trade Agreement befween Pnkistan and China, the Customs duty on 

the goods originating in the territories of each country was to be 

progressively eliminated. Pursuant to such agreement, the 

Government of Pakistan issued SRO No.659(1)/2007 dated 

30.06.2007 whereby the rate of customs duty was gradually 
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reduced in four stages and in certain cases goods became duty free. 

Exercising the powers conlaincd in Scclion 18(3) 01 thc CusLoms 

Act, 1969, the Federal Government imposed regulatory duty on 397 

goods imported vide SRO No. 869(1)/2008 dated 27.08.2008. 

However, regulatory duty ur2s not chargeable on goods covered 

under Free Trade Agreement. Imposition of regulatory duty was 

again repeated vide SRO No. 482(1)/2009 on the same terms as was 

imposed under SRO 869(1)/2008. 

In 2014, the Federal Government issued notification 

bearing SRO No. 568@)/2014 dated 26.06.2014 whereby regulatory 
c- 

duty was imposed but this time no exception was made for the 

goods covered under the Free Trade Agreement The petitioners, who - 
are importers of goods coyered under the Free Trade Agreement 

challenged the imposition of r;egulatory duty in Writ Petitions fded in 

the Lahore High Court on the ground that in the presence of the . . 
Free Trade Agreement, regulator). duty could n.ot have been charged 

as it amounts to imposing, customs duty in &e garb of regulatory 

duty. The learned single Judge of the Hi& ~ 6 u r t ,  allowed the Writ 

Petitions on the ground that the regulatory duty being a kind of 

customs duty could not have been validly imposed in violation of the 

provisions of the Free Trade Agreement. It was further held that the 

present bilateral Free Trade Agreement is an offshoot of GATT and, 

therefore, be considered as  a multilateral agreement as  envisaged 

under the proviso of Section 18(5) of the Customs Act. Aggrieved by 

such decision, the Federation of Pakistan preferred Intra Court 

Appeals before the Division Bench of the Lahore High Court, which 

were allowed and imposition of regulatory duty was declared to be 
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valid vide impugned judgment dated 14.04.2017. Hence, these 

petitions. 

3. Learned counsel for the petitioners mainly argued two 

points. First, it was contended that while imposing regulatory duty 

under SRO 869(1)/2008, it was clearly mentioned that regulatory 

duty would not be chargeable on the goods imported under the Free 

Trade Agreement and unless this SRO, which created an exception 

to the imposition of regulatory duty on goods covered under Free 

Trade Agreement is withdrawn, such duty could not be validly 

imposed at  any subsequent stage. Second, it was argued that 

proviso to Section 18(5) of the Customs A&, 1969 is attracted to the 

case, therefore; duty could not be levied on goods covered under a 

multilateral trade agreements and the Free Trade Agreement being 

an offshoot of General Agreement on Tariff and Trade (GAY, hence 
I 

it is to be regarded zs a multilateral agreement for the:purposes of - . ,  - . ,  

$ 
.the proviso to Section 18(5). Thus it was contended that imposition 

of r e & t o ~  duty be declared ultra vires of the proviso. 

~- -/ * 
. . - ~  .. . 

As [egards to the argument that the regulatory duty is 

part of the customs duty and once rate of duty has been reduced or ,- . . 
. ~ 

became duty free to the Free Trade Agreement, further 

regulatory duty could have been imposed, this question stands 

settled by a decision of this Court in the case of Collector of 

Customs and others Vs. RavimS~innina Ltd and others (1999 SCMR 

412) wherein it has been held as under:- 

The statutory duty prescribed under the First Schedule to the 
Act iuas M X U ~  only with the duty levied under section 18(1] of 
the Act Therefore, on the language of these S.R.Os., it is not 
possible to hold that the exemption granted under these 
notifications also applied to the customs duty levied in 

. -- . ... . .. . . . .... ,... . .. . ... . . . .. . . . . .  .. 
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addition to the statutory ddty under section 1812) of the Ad or 
under other laws for the time being enforced. We haw already 
pointed out earlier in this judgment that in contradiction to the 
customs duty levied under section 18 (I), of the Act,.which is 
prescribed and predete&d,lthe regulato?y duty is neither 
prescribed M r  pre4e:ermined but is leuied at a rate which 
m y  vary according to the circumstances. Therefore, 
regulatory duty imposed by the Government under section 
1812) of the Act though a species of customs duly, is a dutg in 
addition to the duty prescribed under the First Schedule to the 
An to meet a partiarlar situation, not covered by the statutory 
duty. (page 458)~ I J  
14. Regulatory duty, on the other hand, is neither fixed nor 
pre-determined. It is imposed in exercise of the delegated 
authority, by the Gowmment subject to limitations mentioned 

.................... in clauses (2) to (4) of section 18 ,.... The 
regulatoy duty, therefore, by its v e y  nature is a trunsitoy 
measure intended to cover and meet a situation or condition 
not covered by the s:atutory duty prescribed under section 
18(1) of the Act ' @ages 430431) 

3" 
............... 

4. This view was reiterated in another judgment of this I 
Court in the case of Intius Trading and Contractine Comoanv Vs. 

Collector of Customs fPreventive1 Karachi and others (2016 SCMR 

842). I t  was held as under:- 

. Under section I8  of the Customs Act, 969 ,  customs duties 
' ' are levied under different nomenclatures. Under section i8(1) . <  , , sfnhlto y,-customs duty is imposed whereas under section IS@) (@fir  

amendment rrgulntoy duty is covered under section I8(3J oiithe 
CustomsAd) t@ legislature has empowered the Federal Government 
to impose regdhtoy duty through notifications. Therefore, statutory 
duty-under section 1811) and regulatory duty under section 18@) are 
hbo disw-dtegories of duties. One should not be taken to be the 
same a=, the other. It is by now well settled by the judicial 
pronouncements of this Court that where import or q o r t  of any 
commodity enjoys exemption fmm statutory customs duty, ewn then 

, the Federal Government can impose regulatory duty, within the 
:. . confines described in section 1812) of Customs Ad through sub- 

' ordinate legislation Wher=the~legislature gmnts exemption fmm the 
: payment of customs duty that falls under section 18(1), the same 

amnot be made basis to avoid payment of regulatory duty imposed 
subseqdently unless there is also a promise that such concesswn 
would OISO be applied to regulatoy duty in case it is leuied in future. 
As the exemption in the present case does not contain such apromise 
it is to be applied only to duty that loas chargeable under section 
IB(2) and not to a duty whick can be competently levied under a 

. different nomenclature.' 

5. Insofar as t le  proviso to Section 18(5) of the Customs 

Act is concerned, rhe issue already stands resolved by the judgment 

of this Court in tie case of Maieed and Sons Steels (Pvtl Ltd and 
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others Vs. Federation of Pakistan through Secretaw M/o Economic 

Affairs. Islamabad etc. (2016 SCMR 655) upherein it has been held 

that bilateral agreements cannot be read into the proviso of Section 

18(5) of the Customs Act. A s  to the other argument that under the 

first SRO 896(1)/2008 an exception from regulatory duty was 

created for goods covered under the Free Trade Agreement and as  

long as the exception granted by said SRO is not withdrawn. 

regulatory duty could not be charged, sufflce it is to state that the 

earlier SRO was not in relation to grant of exemption from 

regulatory duty on goods covered under Free Trade Agreement It 

only imposed regulato& duty on certain items which did not cover 

goods that were part of Free. Trade Agreement. In these 

circumstpces, the Government was well within its right to impose 

regulatory duty on such goods as well at any stage, which it did vide 

SRO 568(1)/2014. I t  was not necessary a t  all to'first withdraw the 

exception granted ear1ier in SRO whereby the regulatory duty was 
, , . . 

- , ,  imposed only on goods not covered under the Free Trade.Agreement. 
~. 

i ,  ' 
, * 'I. ., 

6.  j For what has been discussed above, we do not f i d  an$ 

-merit in these petitions, which are accordingly dismissed and L%v€ 

is refused. 
Sd/-Mian Saqib Nisar,HCJ 
Sd/- Umar: Ata Bandial, J - 

sd/-Faisal Arab, J 
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