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Yessrs Sh. 4BDUR RAHIM. ALLAH DITTA--Appellants 
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FEDERATION OF PAKISTAN and others--Respondents 

C iv i l  4ppeals Xos. 70 t o  72 of 1978. decided on  4th November. 19W, 

(On appeal from the judgment and order dated 5th o f  Mami, 
1976. of the Lahore High Court. Lahore. i n  W r i t  Petitions Nos.2774/1), 
2570175 and 2571175). 

(a) C ~ a t l t u t i o n  d Pskimtsn (lS7S)-- 

-- Art.  185(3)--Leave to appeal was gran:ed t o  consider wh6tlY 
High Court was correct in deciding question o f  law agqlnat t h  
appellant.' [p.  6751 A 

(b) CUO~OPS A C ~  (IV d im)-- 
---S. 18( 2)(3)--Notification N0.S. R .0.910(1)175 dated 21-8-19lC- 
Constatution of Pakistan (1973). Fourth Sched.. Items dos.43 1; 5% 
Word "regulatory dutyn--How to be construed--Doctrine o f  lnddenh 
and ancillary power--Application. 

While construing the  meanlng of the word "regulatory dutyw 1 
i s  the substance and not the form which should be looked 11 

Atiqa Begum .:. United Provinces AIR 1941 F C 16; Governor- - 
Ocneral-in-Council v .  Pr r r ince of Madras AIR 194. PC 98; Russell v. 

57- 
Ihe Queen (1981-82) 7 A C 829: Shannon v .  Lower Malnlan; Dairy 
Products Board 1938 A C 708 and Hessrs Halder A~'0mobile Ltd. v. 
hicistan P L D 1969 S C 623 ref. 
(a) Constitution d Calri.1.n (lWS)-- 
- 7 0 1  b (?\  A Sched.lV. l tem 43--Customs Act (1V of 1969). 
8.18(1)--Levy of customs duty--Scope ot leglslatke power. 

WhUe considering the scope o f  the legislative power it should 
b borne i n  mlnd that i t  i s  n recogt'lsed prfnciple of Constitutional 
Lr that except where Urnitations have uc tn  imposed b y  the Constitution 
HuU the power of l e g l r l a t u n  t o  legislate on the enumerated subjects 
B, unlimited and pracdci.lly absolute. The Leglalature Is free t o e x e d s e  
thb power as and when the acaa ion requires. Keeping thls i n  view. 
a rasdlnu of Art icle 7011) and (4) d the Constitution makes i t  plain - . . - -. . . - . . .  ~ -.-- ~. 
!Uk: ihere  i s  no constraint or - l l i i t -a t ion  on the exercise of the pouer. 
Dl1 1s essentially a Ieglslatlve functiolr to add. Substract, decrease or 
:Increase the customs .duty  so long  as the subject of legislation is  
coverad b y  item No.43. which l a  the  touchstone of the valldity d the 

:.kgblative measure. A. 2ordingly. It was fuHle t o  say that the power 
i d  the Le@alature was exhausted either t o  impose the further charge 
[ b U  o r  t o  authorise the PederalGovernment t o  impose the additional- 
?dtlrge. The fur ther argument that, as the power was exhausted i t  , wuld not be delegated is  also o f  no substance as it rval always 
',r.v&ble and could be exercised Prom time to time. [p. 671 1 E 

Therefore, i n  ar r iv ing at i t s  t rue meaning the context i n  which - ~ ~ r ' g ~ t i ~ ~  or legislative po.Jver,--Word *deiegaHonw--\leaning-- 
occurs must be given proper  welght. [p. 6751 B as to whether there has been an unconatitutiorul delegation 

Pererr ing t o  subsection (2) of section 18 of the customs A i ve  power. the field i n  v,hich the powers are granted b an 
1969 "regulatory dutyn i s  a levy on a i l  o r  any of the articles tpec element of consideration. and i n  the final analysis'-.the 
i n  the F i r s t  Schedule a h k h  are chargeable t o  customs ,duty. s on@ of k i n d .  and degree and en& Case Of qusrtioned 
F i r s t  Schedule under i t s  separate heads prescribe$ the rates of d gation of author i ty  nus t  depend upon the facts of that ~ a ' ~ ~ ~ ~ ~ ~ ~  
chargeable on goods imported in to  Pakhtan. The regti istory :[PP. 877* 678. 681 1 F *  b I 
has.' therefore. direct nexus to the goods imported which,ure Huth v. 'Clarke (1890) 25 'QBD 391 at p.395; 16 4 : )  JZnd 
t o  Customs charge. I f  one were to give t o  it i t s  dictional, r..L Const,. L S 240; Wayman v. Southard 23 US 1 a t  p. 43; Hampton Jr .  
then i t  nowhere i n  the context i n  which it occurs exer ts  that men mpany V.  unitad states 276 US 394; ~ o c k * ~  Appeal (1873) 72 P A  
I n  essence. therefore. i t  a n  have no other sense. '.?lt that Admlnistrat1.c t a w  Text. T h i r d  EV.,., at 2.26 and Province of customs charae imposed t o  maintain a proper balance in a f luct  paklstan V. -'rajul H~~ patwart p L D 1966 s c 854 ref. 
market although it i s  described b y  a duferent  nomenclature 
d w s  not make i t  dist inct from customs dutv .  Subsection (3)  o f  and p h m  *-- . . 
18 o f  the Act fu r ther  reinforces the concept of i t s  being a n  addi  
customs charge. "Regulatory duty." comes r h h i n  the ambit 
No.43 of the Fourth Schedule. As t o  the applicability o f  I tem No.58. Huth v .  Clarke (1890) 25 QBD 391 at p.395 and 16 Am 2nd 
the doctr ine of incidental and ancUlnry power i s  that  every legin at. L 9 240 d. 
must have Incidental 'and ancillary t o  make sure  ch i t  
with respect to i t s  enumerated powers may bc effective. 
fronl this doctrine that everything neces4,-y t o  the exer F-telegatlon of legislative power--Prohibition--What i s  prohibited by  
power i$ included i n  the grant o f  the power. Although t the Leglslatura i s  the delegation of I t s  funct lon t o  make the law but 
"incidental" and "anclllaryn l i teral ly  mean thinga of I no4 the authority e26hrsed under and i n  pursuance of the law ItseU 
subordinate degree o r  o f  consequential nature bu t  i n  the 1 Lo another agency in regard t o  the pmvlsion of details when b y  the 
interpretat ion they mean more than this. [p. 8161 C very nature theme a m  xneapable OK beln(r laid down by  the IegiShtur. 

I n  th is context th is item could be relevant fo r  Legislating matttn b U .  Ip. 6791 H 
t o  ensure the effectiveness of the legislation on the le@~la t i ve  itel. ---. . 
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Rsfiuddln v .  Chief Settlement and Rehabilitation Comm rmined by the  Legislature LtsaU, 
P L D  1911 s c 252 ref. ercise a legialatlve ..function. In 
~ g )  customs A C ~  (IV d lws)-- the trams work and left it to 

e discretion in the manner Isid 
---S. lB(2)--Notification No.S.H.0.910(1)175 dated 21-'8-l975--~(v in  the framework. It cannot. theref-. be regarded as an 
of regulatory duty--Delegated legislation by Federal Gqvernment of its h n c n o n  by the  L ~ @ I O ~ U T O  but - by law a vaud 
Justification--Discretion to levy "regulatory dutyn is  $ , dewicp 
enhance the  rate of duty at any time durlng the course oZ the y 

d l discretion to. achkve  t h e  vurpo- d the , 
so as to achieve a balance. It cannot. therefore. be regdraed a s  [p. 881 I ,J 

abdication of its function by the Legisla 
.delegation of a dlscretion to achieve the purpose of law. 

BY subsection 
Legislature has delega 
levy "regulatory duty" on all o r  any of the items spec 
First Schedule a t  a rate not exceeding Mfty per cent of t.torney-(ieneral Instructed by 
any. specified therein o r  at a rate not exceeding hundr for Respondent#. of the value of such arficles, as determined under seeHon 25 
may. by' a Like notification. levy a regulat Date of hearing: 4th Nwember, 1987 

'! 

the  articles exported from Pakistan in respe JUDOYCNT 
in the Second Schedule at a rate not exceeding thirty appcds .rise c r d  a c~nmdn 
the rate specified in the Second Schedule o r  of the a ahore, dated 5th Plarch. :~ould represent the value of such articles a s  determined 4 1975, 2510 01 1975 and 
5 ;  and In the case of articles not specified in the Se 
s t  a rate not exceedlng thirty per cent of the amount w 
the value of such art i  a t i o n  No.S.R.0. 910(1)175 
is  t o  be noticed is t &ion  18(4) of the Customs 
framework i.e. firstly 
conditions, limitations 
deem fit to impose; secondly. conferred by 
reference t o  the Schedule a r d  the max 

Act, 196# (1'4 of 
and thirdly. that the imposition bC to direct that 

limited period of a financial year unless the levy iron and st-1 T h e  levy described as "egulatory duty" 
aaintain a proper balance in a fluctua 

fall in the international prices o 
certain other iron and steel items with the res 
imported these materials at a much lower cos 
the prices did not fall to any substantidl e 
market. and it were the importers only who 
and were earning windfall profits. Therefore. 
"regulatory dutyn was a device to enhance th 
time during the course of the year so a s  to 
Legislature. in the circumstances could not k 
the fluctuating international prices from time t 
of the  year and for that matter could not 
enhance the  levy to obtain a balance of th 
market nor was it in a pmltion to spec 
conditions, limitations o r  restrlctiona whic 
imposed for  the levy of "yegulatory d 
ClrcumstanceS that it provided the framework 
duty" t o  be imposed nnd gave the discretion to the Federal Govern- 
to make a Levy s o  as to scnicye a balance in the  prlcc In the*- 
market. If the Legislature delegates Its power to make the Law, thd' 
is: i ts  own legislative function, then It would be invaUd but U' Rtil fleer who. in these cases. warn the 
i s  delegated is  the authority to exercise the dlscretion in nsvee t  d 
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BY section 7 of the Finance Act. 1915. 
6s It stood in the  Cuetome Act. 1969. waa 

(1) tor section 18, the following 

"(1)) (1) Except .a hereinafter 
levled a t  rueh rates as  
and the Second Schedule the High Court were: nmtly. 
i n  force on-- to enact 1.w in accordance 

(6) goode Loported into or  exported tron Pakistan: 

(b)  goode brPUght from eny 
end without Peyment d 
for. Or  thence carried 
station: end 

(c) g00d. broughk in bond 

(2) The Federal 

. . 

(i) In, the cam of articlee enumerated in the second 'sthedub d , ~ a . v e  to appeal waa. granted to conaider whether the High 
rate not excwdlng thirty per cent. d the rate .padned 18 court wee correct in deciding these questbaa of law against th 

the Second Schedule or  d the amount which would.mpreae~ appellants. 
the v.1~. of Such erticles as determined under section 2% 
and ~h~ n n t  'queanor mhtda to the competence d Fed0r.l 

Ir@lature to enact subsection (2) d section I8 of the Act. In thla 
(ii) in the Cast2 of articles not enumerated in the s w n d  sehedula, ann&on It was pointed out that Item N0.43 which relates to the 

at 8 rate not exceeding thirty per cent, of the * d ~ ~ e e  cuatomaw . ~d diatlnct from "reguletciry d u t y ' ~ h l c h  he8 a 
represents the value d such ertlcles as  determined undn ,.jiffemnt connotation. It mmna mguletive. end the word 'mguhtive" 
section 25. . In turn means "tending to regulate". The word "regulate" denote* . m t d .  u d t .  reatrain or edjbst. Thenfore. thia meaning ehould b. C 3 )  duty levied under subsection (2) shall be alrlgnad to word ~ ~ ~ g ~ l e t o r y " ,  end when used i n  mniunctlon eddltion to any duty imposed under subsectton (1) o r  undu 

dth the "duty. it does-i,ot convey the aenm d the dun- any other law for the time being in force. . , ' wstme *or a n  it be rego ded a s  e duty in the netum d culltom* r (4) 4ny notllication issued under subantion (2) e h e ~ ,  not e.rw duty. on the other hand it wee mntended~on b h e u  d the napondent 
rescinded, stand readnded on the expiry d the nn8nd.l yw that the mguhtory duty ru' In umne. alw l Ouetoto* duty, m d  
In which i t  w!a iaauad.. :.r the. pu- f a  the Iwy 'described aa l reguhtory duty w u  to 

a n *  .a pr-r W n c e  in 8 fluctumting market. In other word*. it 
to s.etton 18(1) d the Cuatome Act. 1969. the &' IU cuatoa, duty intended to deal d t h  l apecw eituetlar end mewering to 'he deacrlptbn ,under tho h r d i n g  No.13.01, nrml, in. force fa l nmit.d perlo,j. i t  muid b. I w i d  both on 'bl-sw bwete* end Oh-t be- (including, n p h t e  b m ) .  4 

1. fie end-*xport.. Since section 18 d the Act ia l charging aac tb l  Or pie mughly shaped by forging. d.  Iron ot ateole,. levy of custm, duty, the regulatory duty i t e e ~  being 0 *are cherueeMe to duty a t  the rate of 314% ad 
,,,tam duty. have been levied under aubmodon ( 2 )  d a&iOIl Under 0) or l a  d the Cuet-e.Ad,. ed. thq.&ct. Therefore. this levy wee not uitrs vires the c a r p ~ t e n ~  

a nO*c*tlon **a ieeued for  the l w y  d iegal.tory duty od 11 the Lagisleture. of h n  O r  at-1 for  re-rolltng under thi' mepectlve h0.d & 
Chnpter 75 of t he  Firm1 ~ c h e d u l e  to the cuet ,m he( .. . The rule i i  that. while cbnstrulng the meenlng d t h e  wo 

I 
r :  

the rev* o t  duty  to 621% ad valorem. Upon the dellvery tory duty' it I. the submtance and not the form which ahpul 
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be looked at. Therefore In arrl"ing at its true meaning the &nte 
inG*hich it occurs must be glven proper welght. ;{.:" . . ' ,  L I .  

In this connection. it would b. worthwhile to refer to tip, 
decisions which have eminently laid down this prlnciplo and d d  a! 
be taken from them. In Atlqa Begum v. United Provincea (AIR 1W 
F C 16) the question was whether the Impugned Act was withjq an# 
of the three legislative Lists. o r  in none a t  all. It was heig by 

' 'I Suhiman. J.. that It was the dutv of the Court ta mnstd-r * h n t A d  -- -- -7- -..- ..- 
as  a whole. and decide whether i n  pith and substance the A& Y 
with respect to a particular category or not, and that t h h  coul& 
inferred only from the design and 
its language and the effect whlch it 
In Governor-General-in-Council v. .~ .... -- -- - - 
98). i t  war heid that it was not the name d the t.x. but t t s  
nature. that is, Its "pith and subetanee" am it haa aometlmos bm 
said. ahich r u s t  determine In what category It falls. In Russell v;' 
The i)ueen (1981-82) 7 A.C.829. it was 1ald down: "the-true natur( 
and charactvr d the legislation in the particular Instance undd  
discussion must alwaya be determined. in order to ascertain the & 
cf subject to 'ahlch it really belongs.* In Shannon v. Lower Mdnhnd 
Dalry Products Board (1938) A.C.708. Lord Atkln remarked: "It U 
well estabilstied that you are to look at the 'true nature and charactof 
of the i eg i s t i t i~n* .~  ..,,~ . I 

Referring now to subsection (1) of section 18 of the Act. 
'Regulatory duty" is a levy on .U o r  any of the articles specilied In 
the First Schedule which are chargeable to customs duty. The 
Schedule under its separate heads prescrlbea the rates of du  
chargeable on goods imported into Pakistan. The regulatory 
has, therefore, direct nexus to the goods imported which are 
to ccstnas charge. If one were to give to it its dictionary meanid 
then it  nowhere in the context in which it occurs exerts that 
In essence. therefore, it can have no other sense.  hut th.1 m t  h 

~ - --. -- 
customs charge imposed to maintain a proper balance in a nuctuatinl 
market although it i sdescr lbed . .by  a different nomenclature whic 
does not make it distinct from customs duty. Subsection .FJ) of sectiob 
18 of the Act further reinforces the concept of i ts  bE1ng an additiocr, 
customs charge. H .. 

In concludon. therefore. having spplled the above 
while construing the words "regulatory dutyn, we a m  of 
tbat i t  comes within the ambit of ltem No.43 of the Fourth 
A s  to  the applicability of ltem No.59. the doctrine of 
ancillary power is that every legislature muat have 
ancillary powers to make sure that legislation with 
enumerated powers may be effective. It foliows from 
that everything necessary to the exerdse of a power 
the grant of the power. Although the words "Inddental" 
literally mean things of leaner or  subordinate degree or  
nature but In the leglahtive interpretation they mean 
While interpreting the words "Incidentalm and "ancillary" in Messn 
h i d e r  Automobile Ltd. v. Pakistan (P L D 1969 S C 823). i t  wu 
observed : 

"The items in the leglslative list, as was o b a e k d  In the caw 
d the United Provinces v. Mat. Atiqua Begum and othen,  I 

i i o  Abdur Rahlm v. Fedoration of ~ a k .  s c 611 
$ 1  '. (Muhammad Haleem. C J )  T 

.- (. ~.. . . 
- . - -  ( A ~ ' R , I B ~ ~  PC 18) a w  not to de read In any narrow or pendentic 

;sense. Each general word therein should b. held to extend to 
... , ,.U ancillary or  aubaidlary mattom which can fairly and 

, reaeonably b. d d  to b. comprehended vithln it. Theso item0 
i . .' deacrlb. only compreheneive categori~s d bgbhtion by a word . 

r, d b m d  and general 'mea~ng."  
Id  'this context thl8 ltem a u l d  ,be relevant for legislating metten to 
miun > ) the dfectivoneaa d the legislation on '  the le@htlve item. 

The naxt b b  d thk.  contention n a d y  that 'tho power to 
,, - 

* .  m g ~ t o r y  duty waa: nat av.il.b~a: as  the F a d e d  ~ . ( [ i . ~ . t u n  
:I I= 
!I , - 

bqd . I rudy  axerabed tho power by making a pewillion d tho IWy 
d.ou.tocla duty inaubmmtlon (1J of sectbn 18 d the Act. h aim d 
no SubtancJ. WhUe oonriderlng tho m p e  d the legbhtive power it 
abould be borne In find that it la a r ~ o g n i s e d  prindple of 
constitutional law that except when Umitationa have been imposed by 
thaConatitutton itaelf the power of legiehtura to legislate on the 
enumehted sublefts la .unllmlted and p t b c t i d y  abdu te .  The 
Wfihturo is free to exerdae' t h b  power a e  and when the occasion 
rqulm. Keeping this in view. '.a reading d Article 7O(l) and (4) of 
the Constitution make* i t  plain that thew la no constraint or Umitation 
in the exerdae of the power. ti is eaaentiay a leglslative function 
to 1d.d. aubstract, deerease o r  increase the'  cuatoms duty so long as 
the bubjeat of iegialation la covered by ltem No.43. which b the 
tdbchatone d the vaildity' d, the iegishtke measure. Accordingly, it 
was futile .to say that the. power of the Leglolature was exhausted 
elther t t ~  inpose the further charge Itself or to authorlae the Federal 
Government to imposo the a@ditional charge. The further argument 
thd .QaJ:.tke power- was exhausted it could not ba delegltcd Is also d 
no aubsianq r.s it was always available and ~ g u l d  bc exercised from 

. . 
,:< 

I ' 
. . ! 

: i 

, . 

E I .  
, . ,  
I .  
I 
I , ,. r .  

i :  

1 .  
!! 
I j: 

: t h T  to time. 
k 

Now as to whmt 'delegation" means is amply illustrated by the 
opini$$ of Wills. J.. in Huth v. Clarke. (1690) 25 QBD 391 at p.395: 
. -  - VDdegatim, a s  the wor'd la .generally used. does not Imply a 

)1 
, > ,  

, par&93 with powan by the person who grants the delegation., : , . I  
! 

but polnta rather to the conferring of an authority to do , . 
thlngs whlch otherwise that person would have to do himself. 

. ! The beat @ustntion of the use of the word is afforded by 
the maxim. Dslegatua non potent delegare. as  to the meaning I . :  
of whlch It la algnUl&nt Ohht it 1s dealt with In Broom's Legal : : 

Maxima under the k w  of contracts: It is never used by legal 
, , 

, ; , writera. so fa r  aa I am Aware. .as implying that the delegating p 
poreon part. with his, power In ouch a manner u to denude . ' :  hiaself d hi. rights." , 

; ih* delegation d power la elemental'ln t h i  crestion of agency and la 
I not exhausted by delega+tion, a n d  In relation to the Iegiahtlvs power. 

dehgatlon means: 
"An attempt by Legislature to Implicate i ts  legislative power 
by delegating to anether the power to enact a law. whether In i' 

: . 
b , ,. form or effect. or  to bestow upon another the power to determine j ,'.r 

the d f e c t k ~ n e s a d  a apeclfic act." I ,: 

! , ' ' ,  "(16 A m  J2nd Conat. L S '240) 1; 



678 S C A l l  Paklatan Legal Decislona ' Volt, XL 

 he Americsn Constitutlon la en example d aepantion d p a e d  ~ t :  
Mats the legislative power i n  the Congmse, the executive power in( 
the Prealdentt and the judichl power i n  the Supreme Court bsd auch 
other Courts as mlght be established by  the Congress. There la thua 
the exclualve character d the power conferred upon each of the 
three departments d the Government and no one department could 
exercise the power d the other. However. the rigidity d this rule 
inherent i n  the Ameriun Constitutional system ume to 6. blended 
by the opinions of thb Supreme Court so much ab that the rule 
against delegation d functions b y  legislative bodlea to other agendw 
whlch wea regarded as an obstacle both to the exercise d rule-making 
powers of bodice other than Legielatures. and also to the exercise d 
adjudiwtory powera by bodies other than Courts d law was mellowed 
down by MsrshalI. C.J.. i n  Wayman v. Southard. 15 US I at p. 4s. 
in which he sald: t \ 

"That the rule was subject to Hmltatlon and asserted t i k j  
Congress may certainly delegate to othem power whlch t h  
Leglsiature may rightly exercise itself." 9 

Later i n  Hampton Jr. r Comprny v. United states. 276 US 394; :t ia  
sald: 

"The true dietinction, therefore. la, between the delegation d 
power to make the law. which necessarily involves a dbcration 
as to what it ahail. and conferring an authority or d i r re t ion  
as to i ts execution. to bb exercised under and i n  punuane. 
of the law. The f irst cannot be done; to the latter no v U d  
objection crrn be made." 

I n  Lock's appeal (1873) 12 PA 491. i t  was held: 

"The Legislature cannot delegate i ts  power to make e law. but  
it can make a law to delegate a power to determine aome fact 
or state of thlnga upon whlch the law makes. or lntsndq to 
make. i t s  own actlon depend. To deny thla would ba to dtop 
the wheels of Government." 

\ I Laatly. K.C: Devis. i n  his book on "Admlnlstrative Law TextP. Third i 
Edition at p.26 said: 

"The non-delegation doctrine has failed." I n  fact. the Siipreme 
Court of America has recogniaed that the constitutional power hpl iea 
a power of delegation of authority under i t  aufficimt to effect i ta  
purposes. - 

The crux d the matter ia that i n  determlnlng whether 
haa been an unconstitutional delegation d legislative power. the 
I n  which the powera are granted la an Important 
conslderetion, and i n  the final analysis the queatlon la 
and degree qnd each cia. d questioned delegation d authority mua 
dqpend upon the fact. d that particular case. 

Having seen the scope d le lative delegation under thd 
American Constitution. I would now re p er to the remarks of Hanoodd?' 
Rahman. J . .  as he then was, In the Province of East Peklatan v '  ' 
Sirajul Haq Patwari (P L D 1966 Spprema Court 854) at p. 951:' 

"The principle. I venture to thlnk. under our own Constitution 1 
1s much the same. Even though our Constitution has a s l i+ r  

' i ,  
I ,  

IB88 Abdur Rahim'v. Federation of Pak. S C 619 
(~uhammad Haleem. C 1) - 

division d powerr. nemly. Ieglalative. ex.fuUve and Jud id l .  
i t  does not nemsari ly follow that the doetrlne of excessive 
and impermlsa~le delegntion which has been considered to be 
a apecial chencterialk of the American cbnstitutional system. 

, 
, mast necessarily also be imported tnto cur own constitutional 

system." i rmi-further at p.952: 

'I d071iot uiah,, howdrr. to dispute that the Legislatun cannot 
abdiwte altogether from ita Ieglslative functions or totally efface 
itself but when the hgialature ha. auffidently expressed i t s  
wUl and exerdaed ita judgment aa to the territorial extent. 
scope and subject-matter M the legislation. the provision d 
details, particularly whm auch details are by thelr very nature 
incapable of being laid 'down by  the Legislature Itself. can 
e l  be left to .ba done by another agency i n  whom the 

. , :  Legislature placea confidence. 
The Une d 8eparat;jon ' between the powers that have to be 
exercised dimctly by the Legislature itself and thorn that may 
be delegatad la 'incapable d dear definitbn.: Difficulties. 
therdore. d t e n  arise. not i n  determining the Dwernlng 
principles but i n  the appUution of those prirdplea to concrete 
cases. The tendency.; am already indicated. even 1n.the United 

'I; States of America is  towards the enlargement d the powers of 
. ' :. .peleg&on due to the growing complexity i n  the functions of 
- tip State. The powers d delegation have. therefore. been 

:he18 to vary not only with the scope d the authority of the 
delegating body. but also by the variety of the conditions and 

' Circumstances a particular law 1s lntended t o  meet and ' the 
status and authority ,of the body to which the power is 
delegated. The ndture' cb the law whether i t  is of a. penal 
nature or merely d a regulatory character--has also been 

! considered to ba of importance 1n this connection. Where the 
provisions are not new-.and unknown to existing lnr or where 

. it is a subject-matter i n  which "accumulated experience" has 
established well-defined practices or where the delegate is  an 
expert i n  whom the Legislature haa confldence, even the 

a Amerlcan jurists concede that a greahr degrca d latitude may 
b( conferred upon the Legialatum d delegating legislative 

,* powen for adequately and dfrctively carrying out the purpose 
d the leglalation! I n  auch.circumetmces. "to require more .. . . 

: . wouldg. a i  suggested by Douglae. J. i n  the wse d the Sunshine 
. Anthmelte C@ CompCny. .be to inalat on a degmedexactitude 
which not only h c k a  legel neaeaeity but which dow notcomport 
with the nqu l ramnta d the adainiatntive p-e.- 

What Is prohibited by  the Leglalature la the dolegation d Its function 
to nuke the law but  net the authority ex0rds.d Under and in  pursuance 
d-  the law  itaeU t o  another ~ g e h c y  in  regud  to .the provialon of 
detalle when by the very na tun  th- i r e  Inupable d W n g  Lbid 
down bx the Leglalatun ItifeU. 

.. . ? : I n  Rdluddln v.  Chief Settlement and Rehab. , CoIimiasioner 
(PbD 1971 S C, ZSI). i t I& contended that paragraph 13-A of the 
Maplaced Persona (Compenutlon and RehabUltatlon) Adt. 1958. was 
Lnvsttd by reason d ttie @xcesilve 'delegation' o f  leglalati98 power 
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which it purportad to make in favour of the executive. 
,?antention did not prevail as  It was held: 

"Having regard to the nature ol the legislation ltse 
impossible to expect the, Legislature to provide lor ell 
eventuailnce which ukely to arise due to tb 
d the problems from day-to-day. Thla,Yos a 
therefore. i n  respect of whkh the power d'makxn 
provisions could be vaUdly delegated to the axecu 
reeponaible for admlniatering the law." 

In Oulnt-Punjnb Bue Lid. v. The P 
(P L D 1951 Lah.345). 8.1. Kdkaus. J. a By subsection (2) d aac& 18, the Leglahture haa deleg.ted 
principle as  under:-- tQ';ihe Fadenl Government thddiscretlon to levy "regulatory duty" 

M all or any o l  the items specified in the P i n t  Schedule a t  a rate 
cent of the rate. if any. apedied therein or 

The tendency of modern leglslanon 1s to lqave' 
to  (he ex=unve for the pmeesa legls,.non by 
1s The rule-making power grante., 
VaCicies A=t does not conNct with the p f i n ~ p l e  
of leglalatlvo powers." 

a or rastrictions as  the Federal Government may deem fit t 

Rashid. C .Ji , held as under:-- 

(_ were the importers nly who were the beneficiaries 
ing windfall pmfita.Rherelore. the discretion to levy 
ty" was a device t6 enhanca the rate of duty a t  any 

course of the year so as  to achieve a balance., The 
the circumstances could not know as to the details of 

Legielatu= de1.gat.d 1eglslatRe fun 
authority. ouch delegation would ba invalid.. . ." 

the matter, what has Lo be seen is the nature 
. . 
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d 'he power delegated which determlnea whether the delegat1011 h 

d m n  r l t h l n  the framework. It cannot. 

I n  the result and for the reasons given above. h e  a p p d  
are dlamlssed but with no order as to costs. . , 
M.B.A./S-1741S A p p d a  dismissed. 

----- 
P L D 1988 Supreme Court 081 

e4foN: Cm4.m &aan 8hah. Qiaftw n . k a  d 
Javid Iqbal. JJ ! 

SAKHI MUHAMMAD and another--Appellants \ 

Thus. notwithatandlng the preaumption of death. I t  would be pwdble 
'for the Court to give a flndln$ that it occurred &tar th) expiry of 

the period d swan yearn dnce thetime when he was l a d  havd  d. 
If the :evidence so warrants. ;Section 108 d the Evidenw A c t  merely 
cmalad pmaumptlon t h a t  the person, who hee not b a n  h a r d  for 
favqn yeara. l a  dead. at the..date d the suit. and does not refer i n  
any W y  aa to the date of hla death. which has to ba provedin the 

E.rz;;'r#?y am any other relevant fact i n  the cane. [p. 6811 A 
",.a*.. - 

a* Muhammad Sarwar and another v. Faze1  hia ad and another 
.W198I S C 1; Phene'a Trust8 v. Ch. A. 139; Lal Chand Marwarl 
v. Mahant Ramrup Gir and anpther A I R 1926 P C 9 and Gurdit 
Singk'and other8 etc. v .  Munsha Slngh and others etc. A I R 1977 . C n.r --. 

versua 

Mst. ALLAH BI and othera--Respondents .,. 
Civil Appeal No.189 of 1988. heard on 3rd July. 1988; 

(Appeal against the orderl)udgment dated 22-4-1981 of the 
Lahore High Court. Rawalplndi Bench. Rawalplndi. i d  Civil Revisbn 
Wo.241-D of 1985). 

, . 
Evidence Act  11 d 1811)-7 . .  . 

. . 

. '  ""I 
---9a.107 8 10C-Words *when the qqeation Is" occurring in  Ss.107 r 
108 have reference only to question of burden of pmoI at the t r i a l  
and not at any antecedent point of t l m t - I f  a person has not been 
heard d for ieven years there is  presumption of law that ha C deed 
but this presumption does not extend to the date d death. 

' \  
Sections 101 and 108 of the Evidence Act. 1872 aarely aim at,; 

regulating questions relating to the burden d p r o d  and are not,, 
Intended to fix the data of death. which fact muet ba established, 
through positlva evidence. The worde "when the queation isn oecurr(ng, 
i n  both aectiona 101 and 100 have. refennca only t o  qwatton d tLa, 
burden of pmol  at the tri.L and not at any a n t d e n t  point of the.. 
Thus. U a person has not been heard of for seven yean there i s  a. 
presumption d law that he la dead but thi. pmaumptlon dm8 not. 
extend to the date ol death. lndwd there is  no pmsumption that ha 
died at the errd of the first seven ysers, or at any partloular date. 
This fact has necaaaarily to be proved ea a fact bacnuse'.section 101 
doma not direct the Court to presume that the p e r d i  'yho h~ la  not 
bean heard d for the last reven yenra had. in fact, dled at the 
expiry of owen years. It only prwldes that such a peraon la preaumed, 
to be dead without flxing the time of death. It is  for this reason 
that where it ia necessary to cstsbliah that e peraon dled at any 

m IL9.U -. - 

* Muhnnnad Munir Pencha. Advocate Supreme Court and Manmor 
&hi. ~dv&te-on-Record for Appellants. 

Sh. Zamir Hussain. Advocate Supreme Codrt and Ch. Akhtar 
AU, Advocatcon-Record for Reapondenta. 

Date of hearing: 3rd {uly. 1988. 

JODGYBNT 

SHAFIUR RAHMAN. J.--THe plalntIffalsppellants were granted 
have to appeal agdnst the judgme~t dated 22-4-1987 whereby for the , . scaond time a Revision Petitfon filed by them was dismissed. 

The appellants happened to be diatant wllaterala of ona Sher 
Muhammad who wan owner of agricultural land measuring 55 kanlb 16 
marlaa I n  village Dhoke Bode. Tehsil Chakwal. District Jhelum. On 
the 2lst of ,December. 1976 his mutation of fnheritance No.254 was 
eltested trking him to be dead nwhe had not been heard of by those 
concerned for the last over 26 years. The appellants were excluded 
fmn the lnheritanee and Lal the predecessor-in-Intersst of respondents 
who was' nearei i n  degree was shown as his l leir though it wan 
admitted that L d  had also died on 6-10-1976. I n  this backgmund of 
Iwta the Appellants ea p ldn t i l b  instituted a Civil Suit on 13-6-1917 
chiming to be heIra of Sher Khan to the exclusion of La1 Khan who 
recording to them had pn-deoaased Sher Khan. They sought a 
declaration that Sher Khan having not been heard of for last 26 
yeor# should ba presumed to be dead and that La1 Khan having died 
on 0-10-1916 1.e. befom the presumed death of Sher Khan should be 
excluded from inheriting him and instead they should be daclsred the 
OnMnras heirs d the share yPoaseaaed by Sher Khan. The suit was 
contested and the following isauea were framed on the plmdings of 
tha parties:- 

(1) Whether the pLintUfa are not I n  paw8alon d tha dlsputed 
property? OPD 

0)  whether the ault La not 6dntalnable In lta present form? OPD 

(JP Whether ttm plaintills are the legal hdre d the deceased Sher 
-Khan.& so what ere their shares? OPP. 

(4)  Whether the pldntUfs have got no ~ U H  d action? OPD. 

(I) $Whether the present suit is false and vexatious and the 
defendants am entitled for the apechl costa under section 
35-A of C.P.C.and to Ghat &mount? OPD 

particualr tlme, such a fact must be proved by positive avlilenca. 

. , 
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