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Date of Hearing: 13.09.201]
JUDGMENT

NA&IRvUL-MULKx J.- These appeals by leave by the

Court filed by the Regional Commissioners of Income Tax o
different Regions and others, are directed apainst the judgments ol the
Lahore High Coupt In & number of writ petitions of simijar nature,
assailing the validity of Circular dated 17.12.2002 providing
guidzllne&“instructiuns for selection of “cases submitted under the Self
Assessment Scheme for total audit by the Regional Commissioners.
The writ petitions were allowed on the basis of carlier judgment of the
High Court in Writ Petition No.9979 of 2003, Para 23 whereof was
reproduced which reads ag under:-

*23- Although I am not in agreement with the
rguments of the petitioners that 2 scheme once
issued could neither be amended nor extended g¢
an exercise of one time delegated power, yet[ am
in agreement that such change or extension cannot
be detrimental 1o the assesses afrer returns had
been filed and 3 final and decisjve step had been
taken by the ssesses in response tg the scheme
notified for the year. It js correct that availing the
scheme is optional fur an assessee and that every
assessee of the Income Tax Department can fije 3
Feturn under section 55 1o pe treated and assesseq
under normal law. However, that fact alone does
Not justify the issuance of parameters of denial of
scheme to the assessee indj vidually or collectively

after filing of the FPlums. A, glance at the
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CANos 704 t0 707, 2353 & 2354 of 2006 3

guidebines dated 17.12.2002 makes it clear that
para 9(a)(ii) of the scheme has completely been
substituted, The revenue is totally silent as to why
these guidelines could not be issued as part of para
¥, simultaneously with the scheme or at least
before the filing of the returns. The shroud of
uncertainty appears to have deliberately been
allowed to remain covering guidelines only in
order to have unchecked discretion 1o select a case
for total audit. The withholding of the parameters
or guidelines of selection of cases out of the
scheme may not necessar; ly be mala fide.
However, withholding of the guidelines till the
filing of these returns does not appear bona fide
either, The State does not cheat the citizens. The
revenue, therefore, is not correct in claiming that
the purpose of these guidelines was to provide for

impartiality and transparency.”
2. The leamned counsel for the appellants has produced

before us a copy of the Judgment of this Court in “"Commissioner of

Income Tax and others v Media Network and others (2006)94

TAX 293 (5.C. Pak.)", disposing of a number of appeals wherein the

question in the present cases was discussed and decided in favour of
Commissioner of Income Tax and others. The Court disagreed with
the above reasoning of the ligh Caurt and held in Para 23 of the
Judgment:-

“23. Now, we have to examine whether the policy
Buidelines, dated 17.12.2002 were invalid for the
reason of not having been issued either before or
contemporancously with the promulgation of the

Self-Assessment  Scheme, Ther:
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C A . Nos. T4 ta 07, 2333 & 2354 & 2008 d

requir&m&nt of section 59 or any other provision of
the Ordinance or rule for issuance of guidelines
either before or along with the scheme, The very
object of the provisions of section 59(1-A) wouid
have been frustrated if the income tax payers were
informed, before hand of the categories of cases or
persons which would be selected for total audit. If
that was done, the possibility of tax evasion under
the scheme at a massive scale could not be ryleg
out. The assessees were required to file their trye
returns under the Scheme as far as possible. The
PTevious publication of the guidelines would have
been a hay-day for ajj the tax evaders as they
would be knowing before hand that their cases
WEre not going to be selected of scrutinized, As
long as the income tax authorities acted within the
four comers of section 59 of the Ordinance and the
Self-Assessment Scheme and did not abuse their
Power or authority, the objection as (o the
provisional or/and final selection of cases for tota)
audit was not sustainable, The guidelines for (he
selection of cases by the Regional Commissioners
would not suffer from any taint of invalidity
merely because certain categories had been
identified for total audit based on the reasonable
classification which was not violative of Article 23
of the Constitution, There was no requirement of
law for issuance of the guidelines by the CBR.
side by side with the announcement of the Scheme
as they were to follow the Scheme after s

announcement and not to precede jr."

3 In view of the above pronouncement declaring the
guidelines embodied ip circular  dated 17.12.2002 a5 valid,
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C. A Nos. 704 ta 707, 2353 & 2354 of 2006 3

notwithstanding its promulgation after the Self-Assessment Scheme,
we allow these appeals, set aside the impugned judgments of the High
Court and resultantly restore the orders of the Regional
Commissioners/Tax Officers impugned before the High Court. —
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